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Editor’s Comments: Be sure to read
the very useful Specifically Drafted
Language for  Intended users, etc.
Copy and paste to use in your reports

Appraisers have to realize that
they are far more likely to see a

claim made by a third party than a
claim from a client. There is case law
in many states that is helpful to an
appraiser's defense because the cases
specifically hold that an appraiser
owes no duty to a borrower. To make
the chances of success even stronger,
it is recommended that appraisers
always add additional language in
their reports to reiterate intended use
and intended user, as well as to
specifically define the report's para-
meters. Well-crafted language within
the report, coupled with supporting
case law, gives defense counsel the
kind of "punch" needed to success-
fully knock out third party claims.

Since 2019, over 90% of all law-
suits, claims, demands, and com-
plaints filed with state licensing
boards came from third parties.
These matters involved both residen-
tial and commercial appraisals.

Included in this category of third par-
ties, we find sellers and listing
agents, who file complaints with state
licensing boards because the
appraisal for a prospective buyer
came in "too low". When hired by
one spouse in a divorce proceeding,
an appraiser might have to defend a
claim made by the other spouse who
did not agree with the appraiser's
opinion of value.  The same scenario
might take place when the appraiser
has been retained by a landlord, or
tenant, involved in a rent renegotia-
tion. Overwhelmingly though, the
category of third parties that make
the majority of claims against an
appraiser are borrowers.

Borrower claims fall into three
major groups which are value claims,
defect claims, and square footage
claims. Borrowers will allege they
were induced by an inflated appraisal
to pay more for a property than it
was worth. On the flip side, a bor-

rower will claim the appraised value
is too low, when they are trying to
refinance an existing loan, or asking
a lender to remove PMI, and the
opinion of value is not high enough
to allow them to achieve their goal.

Defect and square footage claims
are made when the borrowers take
possession of a new property and
find that they were "misled" with
respect to size and/or condition. 

Case Law
A number of states have case law

that holds an appraiser owes no duty
to a borrower. In states such as
California, Florida, Indiana, and
Maryland, to name a few, we are fre-
quently successful when asking the
court to grant a motion seeking dis-
missal of the appraiser from a lawsuit
filed by the borrowers.
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In a 2014 decision, the Court of
Appeal in CA ruled in part:

"One who seeks financing to pur-
chase real property has many means
available to assess the property's
value and condition, including com-
parable sales, advice from a realtor,
independent appraisal, contractor's
inspections, personal observation and
opinion, and the like...Stated another
way, the borrower should be expect-
ed to know that the appraisal is
intended for the lender's benefit to
assist it in determining whether to
make the loan, and not for the pur-
pose of ensuring that the borrower
has made a good bargain..." 

The Court continued by stating:
"...instead of doing investigations
that would help him determine
whether the property suited his
needs, [the borrower] chose to rely
on the bank's willingness to make
him a loan as a sufficient indicator of
the suitability of the property...The
appraisal is ordered by the lender for
its own protections and the borrower
has his or her own means of ascer-
taining the desirability of the proper-
ty."

In 2003, a FL Court ruled:
"An appraiser who is hired in con-
nection with a mortgage loan transac-
tion is not liable to the buyer for a
negligent misrepresentation on the
appraiser's report because the
appraiser's services were intended to
assist the bank in a loan transaction
and not to assist the buyer in a pur-
chase transaction."

Specifically Drafted Language in the
Appraisal is Crucial

Even with favorable case law, it is
always important for appraisers to
include additional language in their
reports. This specially drafted lan-
guage is often persuasive to judges
who might otherwise be on the fence
when faced with certain motions. No
matter what personal feelings a judge
might have about a case, or about the
claims made by certain borrower,
plaintiffs, it is hard to ignore some of
the clear language we have seen used
by many of our insureds.

It is extremely helpful to restate the
obvious when it comes to intended
use and intended user.  It does not
matter that certain items are
addressed in the standard form lan-
guage attached to every appraisal.
Judges will sometimes dismiss the
printed words as being "generic" or
"boilerplate". They cannot dismiss
specifically drafted language. Some
effective language we have seen
recently includes:

"The only intended user of this
appraisal is the client ________.
There is no other intended user. No
purchaser, seller, or borrower are
intended users of this report.  No
party, other than the intended user,
should rely upon this appraisal for
any purpose, whatsoever. The fact
that some party, other than the client,
paid for the appraisal, either directly,
or indirectly, does not make them an
intended user."

"The intended use of this report is to
assist the client when deciding
whether or not the subject property
would be sufficient security for a
requested loan. The report was pre-
pared specifically to address, and to
meet, the needs of the client. The
report should not be relied upon for
any other purpose.  The report was

prepared solely for the specific use of
the client. No other use of the
appraisal is intended, contemplated,
or authorized by the appraiser." 

Another appraisal we saw recently
addressed the borrower head on with
targeted language that could neither
be ignored nor overlooked. That
report stated:

"The only intended user of this
appraisal is the
client_______________.  This report
was not prepared for use by the bor-
rower. The borrower should not rely
upon this report when deciding
whether or not to purchase the prop-
erty.  The borrower should not rely
upon this report to determine value.
The borrower should not rely upon
this report to determine whether the
subject property is a good invest-
ment. The borrower should not rely
upon this report to determine the con-
dition of the property, whether it is
free from defects and/or whether it is
in need of any repairs. The borrower
should not rely upon this report to
disclose the presence of any environ-
mental hazards that might exist at the
property. The borrower should not
rely upon the sketch attached to this
report nor upon the appraiser's state-
ments pertaining to Gross Living
Area. The borrower should not rely
upon this report to disclose if the sub-
ject property is located in a flood
zone and/or if flood insurance should
be purchased. The borrower should
not rely upon this report when decid-
ing how much insurance to purchase.
The borrower should not rely upon
this report to determine what it might
cost to rebuild the property if it was
completely, or partially, destroyed. If
the borrower has any questions about
any aspect of the subject property, the
borrower should secure their own
appraisal in order to answer those
questions."
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With respect to defect claims,
specifically drafted language in the
appraisal has been very helpful when
attempting to distinguish the purpose
of the appraisal versus a professional
home inspection. Virtually every
report we have seen over the past
few years contains some language
which states, outright, that the
appraisal is not a home inspection
and should not be relied upon to dis-
close any adverse conditions that
might be present at the property.
Some appraisers have taken their lan-
guage to a higher level, which will
only make it more effective. One
example is:

"This appraisal report is not a home
inspection. It does not guarantee or
imply that the house is free of
defects. The appraiser is not a home
inspector. It is suggested that the bor-
rower secure a professional inspec-
tion of the property and take the nec-
essary steps to insure the house is
acceptable to them prior to closing
escrow. 

Note: The term "Inspected" within
this appraisal report shall be deemed
to mean "VIEWED". The appraiser is
not a professional home inspector or
environmental inspector. The apprais-
er can only view reasonably accessi-
ble areas of the property in order to
observe the overall condition. The
appraiser is not qualified to warrant
the mechanical, electrical,
structure/roof, foundation, or any
condition of any part or whole of the
subject property"

Another appraiser clearly took a
great deal of time to draft and to
include detailed language explaining
the scope of work. This language is
beneficial when defending all claims,
not just those made by third parties.

"The appraiser is not a home inspec-
tor. The appraiser is not qualified to
report on the quality of various sys-
tems present in the home. The
Appraiser assumes no responsibility
for determining the electrical service
capacity. The Appraiser is not quali-
fied in such matters. T m mm he
Appraiser assumes no responsibility
for the verification of the type, quan-
tity, or quality of insulation, if any,
used in the improvements. The
Appraiser assumes no responsibility
for the adequacy, capacity or operat-
ing status of mechanical equipment
or systems including, but not limited
to, electrical, heating, cooling,
plumbing, sewers, septic systems,
water supply, etc.

“The appraiser is not an environmen-
tal or hazardous waste expert or
inspector”. 

The Appraiser is not qualified to
detect such substances. The appraisal
was prepared based on the assump-
tion that no such substances exist at
the subject property.

The Appraiser assumes no respon-
sibility for determining whether or
not flood insurance is required. The
Appraiser attempted to review what
was considered to be the most recent
FEMA maps available. The appraiser
assumes no responsibility for the
accuracy of the FEMA maps.

The Appraiser is not a surveyor,
nor an expert in legal matters. The
Appraiser assumes no responsibility
for the legal description or the accu-
racy of any boundary issues, includ-
ing easements and/or encroachments.
The Appraiser is not an expert, and
cannot be relied upon to determine
building code and /or zoning code
violations that might exist at the sub-
ject property."

The Appraiser's Conduct Matters
The appraiser's conduct is also

important when it comes to third
party claims. The appraiser should
have no contact with the third party
and should not be responding to
inquiries unless instructed to do so by
the client. This can be difficult, and
awkward, especially when the bor-
rower does not understand the confi-
dentiality requirements that an
appraiser has when it comes to their
work product.

One smart appraiser attempted to
address the issue head on with the
outgoing voice mail message they
had on their office phone. The mes-
sage said: 
"If you are calling to speak to me
about an appraisal, please don't leave
a message, because you will not get a
return call. An appraiser can only dis-
cuss the report with the client. If any-
one else has questions about an
appraisal they have to forward those
questions to the lender. The lender
will contact me if necessary. If a
message is left on the answering
machine, the call will not be returned.
It doesn't matter how many times you
call, or how loud you yell, or what
insulting names you call me.  I am
simply doing what I am required to
do and I am sorry if you find that to
be frustrating. Yes, I know you might
have paid for the appraisal.  That
doesn't change things. I still cannot
discuss the report with you unless
directed to do so by my client. Have
a good day."



what might have been growing
behind the bathroom walls. In addi-
tion to case law in IN that holds there
is no duty owed to a borrower, the
appraiser had some well drafted dis-
claimer language in his report. Part of
that language read:

"The appraiser is not a home
inspector and the appraisal is not a
home inspection".  
"The appraiser can only observe

visually accessible areas. The
appraisal should not be relied upon to
disclose any conditions in the subject
property. The report does not guaran-
tee that the home is free of defects.
The appraiser is not an expert in the
detection of potentially hazardous
material, including asbestos, lead
paint and mold. The value estimate
stated in the report is based on an
assumption that no such materials
exist at the subject property." 

"Inspections by qualified profes-
sionals are recommended in order to
determine the condition of the proper-
ty as well as the presence of any haz-
ardous materials."

In his order granting the motion for
summary judgement, the judge stated:
"Considering the state of the law and
the exhaustive cautionary language
set forth in the appraisal report, I am
compelled to grant the motion and
order a dismissal, with prejudice." 
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Conclusion
Appraisers have to be mindful of

the fact that they are far more likely
to face a claim from a third party
than a claim from their client. As a
result, care must be taken to limit lia-
bility to any third party. While many
states have good case law that will
assist an appraiser, there is more that
can be done to defend against a third
party claim.

Specifically drafted language in the
appraisal can be very persuasive to a
judge. The more time the appraiser
spends drafting that language, the
more convincing it will be. If the lan-
guage is detailed, thorough, and
clearly written, even opposing coun-
sel will have to take notice.

Lastly, the appraiser's actions must
mirror his or her words. No matter
how extensive disclaimer language
may be, the effectiveness of that lan-
guage can be diluted by an apprais-
er's conduct.  There should be no dis-
cussions with third parties about the
report. The appraiser cannot answer
questions or respond to complaints.
The appraiser cannot explain why
comps were chosen, or rejected. The
appraiser cannot agree to any re-
inspections or re-measurements,
unless instructed to do so by the
client.

The appraiser cannot control how
the Courts in their state will view
certain issues, but they can make sure
that targeted language in their
reports, along with their own con-
duct, can be used to strengthen the
defense of third party claims.

Claim Examples:
In an IN lawsuit, the borrowers

sued the seller, real estate agents,
and the appraiser when they discov-
ered a variety of defects in their new
home, including mold. The property
had been purchased out of foreclo-
sure by the seller, who was a property
"flipper". According to the MLS, the
seller had gutted the house "to the
studs" and did a complete rehab.
Despite being cautioned to have a
home inspection by their real estate
agents, the borrowers decided not to
incur the cost since the home was
"like new".

A few months after closing on the
property the borrowers noticed hair-
line cracks in some of the walls in
the hallway outside one of the bath-
rooms. They also began experiencing
certain symptoms that they could not
identify. At one point, their 6 year old
son's asthma worsened to the point
that he had to be hospitalized. It was
then that a neighbor told the borrow-
ers that the seller had run into prob-
lems during the rehab. During a peri-
od when the work was being done
the temperature dropped suddenly
and several water pipes in the home
burst. The neighbor said there was
significant water damage and the
seller had done a great job of clean-
ing it up. This information from the
neighbor caused the borrowers to
open walls in the bathroom and they
found significant mold growth,
including the presence of black mold. 

The borrowers immediately vacat-
ed the home and went to stay with
relatives. They were especially con-
cerned about the health of their
young son. While the borrowers'
claims were compelling, it was clear
there was no liability on the part of
the appraiser. Nothing was visibly
apparent that would have caused the
appraiser, or anyone else, to question
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In FL, an appraiser was retained
by the lender to prepare a "subject
to completion" appraisal of a hotel
property that was purchased out of
foreclosure by the borrower. The
property was being rehabbed and
updated. The appraiser was provided
with plans and specs and with
detailed cost estimates. The planned
work to be done was extensive. The
appraiser wanted it to be perfectly
clear that he had done nothing to
verify the information that had been
provided to him. His "Scope of
Work" language was a full 2 pages
long. Some of that language read as
follows:

"The ONLY Intended User of this
report is __________.  The ONLY
Intended Use is to evaluate the prop-
erty that is the subject of the
appraisal for mortgage finance pur-
poses. The report is specifically
drafted in such a way as to solely
satisfy this Intended User and this
Intended Use." 

"The report cannot be relied upon
by any party, other than the Intended
User. The report cannot be relied
upon for any use other than the
Intended Use."

The appraiser was provided
with the plans and cost 
estimates prepared by_____
and dated December 14, 2013. The
appraiser is not a building inspector,
an engineer, an architect, a code
compliance inspector, an environ-
mental assessor, or a professional
contractor. The appraiser did not ver-
ify the accuracy of any building
plans. The appraiser did not deter-
mine whether any proposed improve-
ments satisfy all applicable building
codes. The appraiser did not evaluate
the reasonableness of the cost esti-
mates or the suitability of any pro-
posed building materials. The
appraiser is not qualified to perform
any such inspections or to conduct

any such analysis..."
The borrower sued the appraiser

claiming they relied upon the
appraisal when deciding how much to
pay for the property and that the
appraiser failed to disclose additional
work (beyond their contractor's esti-
mates) that needed to be done. It was
also alleged that the appraiser failed
to determine the reasonableness of the
projected costs and whether the pro-
jections would be sufficient to com-
plete all needed work.

Defense counsel sent a strongly
worded letter to counsel for the bor-
rowers seeking dismissal of the com-
plaint. He pointed out the fact that the
contract to purchase was signed
months prior to the appraisal date. He
also pointed out the lengthy dis-
claimer language in the appraisal.

In response to the demand for dis-
missal counsel for the borrowers
made a settlement demand. He said
his clients suffered damage exceeding
$2 million, but they would be willing
to settle for $100,000. We refused to
pay anything. The borrower's demand
was eventually down to $10,000, and
we still refused to pay. It took 5
months but the borrower finally
agreed to the dismissal.

Considering the clearly stated lan-
guage in the appraisal report, the bor-
rower knew his chances of success in
court were slim to none.  

About the author
Claudia Gaglione is a partner at

Gaglione, Dolan & Kaplan, and the
National Claims Counsel for LIA's
Errors & Omissions program.

She graduated from the University
of Southern California Law Center in
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professional malpractice claims.

Since 1987, Claudia and her col-
leagues have supervised over 8,500
claims and lawsuits filed against real
estate appraisers, and other real estate
professionals, across the country.

By virtue of this experience,
Claudia can discuss the types of errors
that are avoidable and how real estate
professionals can take steps to make
themselves more defensible in the
event they are the subject of a claim,
and making her the authority on
appraiser litigation and defense.
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that price supported due to market
appreciation?

This is the real life question that
many appraisers are facing right now.
Calculations and analysis will sup-
port a specific dollar amount. 

Sometimes the gap between the
contract price and a calculated adjust-
ment is that close. What's the right
answer? 

The right answer, in my opinion, is
this scenario truly falls within the
judgment-call area of the individual
appraiser. 

I'm presenting a very simplistic
example here. 

In the real world, perhaps the
adjusted range of all the comparables
result in bracketing of the contract
price (adjusted values are $515,000
to $530,000), and the concluded mar-
ket value is equal to the contract
price (which the Appraisal Standards
Board in FAQ #28 acknowledges is a
valid conclusion). 

Or, in the appraiser's judgment, the
3% adjustment arriving at $520,000
is as far as the market data will sup-
port. That's a valid conclusion as
well. But regardless of the individual
appraiser's judgment and conclusion,
what is very important is for the
report to adequately develop and pre-
sent the analysis that supports the
conclusion. 

Market Conditions Analysis -
Multiple Bid Scenarios

One of the most challenging sce-
narios is where there are multiple
bids. In my markets (San Francisco
Bay Area), multiple bids are not
unusual, and in some markets, they
are the norm right now. 

Let's take the prior example of the
property listed at $525,000, and let's
assume that there is market evidence
to support that price-point. And, that

Editor’s notes: Part 1 was in the
June 2021 issue. For long links on
Page 8hgfdrewrtyufredswrw, copy
and paste, removing dashes.

By Denis Desaix, MAI, SRA

Market Conditions Analysis -
Active & Pending Sales

Closed sales are the gold standard,
but active listings and pending sales
are also valuable pieces of data for
us to consider. 

Our definition of market value
includes the condition that both
buyer and seller are informed.
Informed means they are knowledge-
able about the market, what has sold
(historical) and what is available now
(actives), and what has recently gone
into contract (pending sales). A
knowledgeable buyer is going to
know and consider these things in
their offer just as a knowledgeable
seller is going to know and consider
these things in their asking price. 

If the market has moved upward in
the area of 8-10% over the last 12
months and the last subject-like
property sold 4-months ago for
$505,000, and the current listings for
a competitive property are at
$525,000, what might these knowl-
edgeable parties conclude? 

One reasonable thing to conclude
is that my subject property's price
should be around $520k. That listing
price and the offer price are consis-
tent with how the market has been
reacting. 

Furthermore, while I've applied a
specific adjustment based on an aver-
age appreciation rate of 9%/year,
which equates to a 3% market-condi-
tion adjustment to the $505,000 sale,
the list price is 4% higher than the
$505,000 sale. If my buyer and seller
go into contract at the list ($525k), is

market evidence includes upward
market condition adjustments sup-
ported by our market condition
analysis.

From the prior example, our sub-
ject was listed for $525,000, and we
are now assuming it received 10-
bids, and all are at or above the list
price. Further, let us continue with
the assumption that the adjusted
prices of our comparables range from
$515,000 to $530,000. Lastly, let us
assume that most of the bids cluster
around $535,000: although the high
bid is $545,000, the winning bid is
$535,000 due to the strength of the
borrower (larger down payment).
How might we interpret this data and
use it in our analysis? I think the fol-
lowing illustrates two (and not the
only two) appropriate judgment calls:

Option A. We've considered all of
the data without consideration of the
specific bids. Our data indicates that
the market will support a price up to
$530,000. The concluded contract
price at $535,000 is out of our data
range. 

We can consider the bids as evi-
dence that there is market pressure
for the continued increase and there-
fore conclude at the high-end of our
adjusted range. Our final value opin-
ion is $530,000. 

This is nearly 5% higher than our
last most similar substitute (which is
a 1.25% per month increase vs.
0.83%/per month increase per a 10%
annual appreciation rate), but not
unreasonable given all of our market
analysis. We have certainly consid-
ered all the market dynamics.

Option B. We've considered all of
the data and then consider the specif-
ic bids. Those bids are real-time evi-
dence of how the market is reacting
to the subject as of our value date. 

Rising Markets: When my Subject is the 
New High Sale - Part 2 of 2
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The fact that there is a cluster of
around $535,000 indicates that there
is demand for the subject at that price
point. However, there is insufficient
data to conclude at a market value
opinion that is consistent with the
accepted contract price. 

We use the bid-dynamic to re-ana-
lyze our market condition adjust-
ments, and by doing so, our market
condition adjustment is higher (since
the bids represent a higher rate of
appreciation over the trends). We
could, with analysis, demonstrate the
market support for a concluded mar-
ket value at $535,000. We certainly
have considered all the market
dynamics.

This article does not advocate for
valuing high in appreciating
markets

I want to reiterate at this point that
this article is not advocating for valu-
ing high in appreciating markets,
although I'm sure it will be misinter-
preted by some that way. 

What I am advocating for is that in
any market where there are changes
in the market conditions, those
changes need to be adequately ana-
lyzed and considered in the valuation
process. 

Without doing so, we can inappro-
priately omit an adjustment, similar
to the 300sf GLA adjustment men-
tioned earlier. 

I'm also focusing on the nature of
the market condition adjustment,
which is a transactional adjustment
and is designed to bring the compara-
ble's prices in alignment with the
conditions set forth in our definition
of market value. 

Most consider a comparable with a
similar attribute as evidence for
applying a property adjustment in the
grid. For market condition adjust-
ments, closed sales, pending sales,
active listings, and sometimes com-
petitive bids, are the comparable data
used to evaluate this transactional
adjustment.

Communicating the Findings in an
Effective and Persuasive Manner

Our reports should demonstrate
that we have fully analyzed those
elements which materially impact
value. Certainly, in an appreciating
or depreciation market, market con-
ditions can materially impact our
value conclusions. 

The judgment call to make or not
make an adjustment, and at what
point to make it, is always the
responsibility of the appraiser. 

And, no two appraisers are going
to evaluate (judge) the analysis in the
exact same way. It is our appraisal
reports that will persuade our clients
and demonstrate to all stakeholders
that we have adequately and appro-
priately analyzed the markets and
that the analysis fully supports the
judgment we made and the conclu-
sions we arrived at. 

Without presenting the analysis,
the report is subject to being ques-
tioned (and without the analysis, I
would argue there is merit in that
questioning). When the report has the
appropriate analysis presented, the
only legitimate thing a client or
stakeholder can do is disagree with
the opinion. As appraisers, we are
fine with stakeholders disagreeing
with our conclusions. 

However, as appraisers, we should
strive to ensure our reports contain
sufficient information that communi-
cates the underlying rationale for our
conclusions. Disagree with me all
you want, but my conclusion is based
on my professional judgment and the
data to support that judgment is all
here for you to see!

Final Takeaways
• In a rising market, the expectation
is, all other things being equal, the
next sale on average will be higher
than the last. By definition, this is
what happens in a rising market.
• Market-condition adjustments are
part of the adjustments known as

Transactional adjustments. 
Transaction adjustments do not

reflect physical attributes and are not
evaluated against the subject's physi-
cal elements. 

Transaction adjustments reflect dif-
ferences in the conditions that the
comparable sold within and adjust
that price to match the conditions
within which the subject is valued.
With this in mind, it is logical and
reasonable to conclude that all closed
sales may warrant a market condition
adjustment; i.e., a market condition
adjustment is an appropriate across-
the-board adjustment to see in an
appraisal.
• While the gold standard of data is
closed sales, in markets where trans-
actions are scarce, there will be gaps
in the dataset and most likely when
we are focusing on our competitive
dataset. Therefore, it is prudent to
also analyze the larger market to eval-
uate how it is reacting and to deter-
mine if our submarket is correlated to
the larger market. If so, the larger
market trends can support our market
condition adjustments and compen-
sate for any gaps in the data.
• The 1004MC, without significant
supplement, is woefully inadequate to
credibly analyze markets with chang-
ing trend dynamics. Appraises may
need to incorporate a higher-level
type of analysis and add to their skill
set to appropriately analyze their mar-
kets.
• Active listings and pendings are part
of the dataset that should be evaluated
to determine market trends. 

Competitive bids also provide
insight into how the market (likely
buyer pool) is reacting to a specific
property. This data can be used to
support credible market-condition
adjustment.
• None of the above means that any-
thing goes as far as supported values.
Indeed, the opposite is true: Adequate
analysis and evaluation of the data
will set reasonable boundaries for
value ranges in all types of market



conditions. The correct analysis will
not justify unreasonable prices. The
correct analysis will define with sup-
port what the appropriate value range
is for any specific property.
• Appraisal reports are designed to
present the analysis we use to arrive
at our conclusions. Our reports pre-
sent proof that our adjustments and
conclusions are reasonable, credible,
and are supported based on market
data. 

In an environment where most
clients and stakeholders perceive the
market to be increasing and increas-
ing significantly, it is important for
the appraiser to adequately analyze
and present that analysis in the report
so that the appraiser's decisions can
be understood.
• Appraisers do not determine what
any particular buyer and seller will
negotiate in terms of a contract price. 

Appraisers do determine, by means
of our opinion of market value, what
the subject property should sell for
consistent with the conditions found
in the definition of market value. 
Sometimes, the negotiated contract
price and our opinion of market value
are consistent. Sometimes, they are
not. At the end of the day, our reports
should fully explain why we arrived
where we did. 

Some stakeholders might be disap-
pointed, but we should not leave any
questions on the table with regard to
the analysis we completed in arriving
at our opinion.

Bracketing the final opinion of
value by the unadjusted price range
is not required

Many appraisers, reviewer apprais-
ers, and underwriters are under the
impression that Fannie Mae requires
the final opinion of value to be
bracketed by the unadjusted price
range as well as the adjusted price
range of the comparables. For exam-
ple, assume the unadjusted range is
$525,000 to $565,000 and after
adjustments the adjusted range is

$545,000 to $575,000. 
Many believe that the final value

conclusion is capped by the
$565,000 unadjusted high sale. This
is incorrect. In this article, I argue
that concluding to a value higher
than the unadjusted sale price of the
comparables is not only consistent
with the recognized methodology,
but is also consistent with credible
results.

In May of 2021, Fannie Mae pub-
lished a best practices outline for
appraisal quality control. This advice
is found in the Quality Insider sec-
tion of their Originating &
Underwriting website (https://single-
family.fanniemae.com/originating-
underwriting/loan-quality/quality-
insider-archive). In this document,
there is a link to Form 1033
(https://singlefamily.fanniemae.com/
media/25741/display) which is a QC
check-list for post-closing reviews. 
There are 45 different evaluation
items on this checklist, but #27 is
directly relevant to this article and it
is reproduced on Page 16 of this
newsletter. 

The question asks if the adjusted
and unadjusted prices support the
final value. If the answer is "no", it
goes on to ask the following (my
bold for emphasis):

Is the final value within the range
of the unadjusted and/or adjusted
values? If unadjusted values do not
support the final value, is the sub-
ject property unique to the area or is
there an increasing market?

Fannie Mae recognizes that a
transactional adjustment (market
condition adjustment), if properly
supported, can result in the final
value exceeding the unadjusted sale
price range. However, the lender (in
the QC form) is required to provide
commentary if such is the case. 

In order for the lender to provide
the commentary, the appraisal report
must effectively communicate its
analysis and support for those market

condition adjustments. 
As suggested in this article, to

appropriately analyze a significantly
rising market and apply the warrant-
ed market condition adjustments,
many of us will need to use more
advanced techniques than what we
might use in a stable or moderately
rising market. 

And, we will likely need to be
more detailed in our communication
of that analysis so that our clients
and intended users can be confident
that our adjustments are market
based and market supported.

Where to get more information
Denis comment: … "I will take

time here to recommend one instruc-
tor in particular: George Dell, SRA,
MAI, ASA, CRE, of Valuemetrics 
( www.valuemetrics.info ). If you
haven't taken a deeper dive into mar-
ket condition analytics in a while,
please consider taking a course from
George or other reputable instruc-
tors."  

To read more about this, and other
more "advanced" relevant appraisal
topics, join the National Appraisers
Forum. Denis, and other appraisers,
can have long discussions on many
different types of issues. To sub-
scribe, search for
NationalAppraisersForum@groups.io 

A good way to start is to go to the
page and look through the recent dis-
cussions. The number of comments
for each topic is available. The group
is moderated, so no "political" or
"flaming" is allowed. This is the
most "high end" residential email
forum I have seen. Commercial top-
ics are also discussed sometimes.  

About the author
I have known Denis Desaix for a

long time.  He is one of the few
appraisers I know who started with a
residential , learned how to do pro-
fessional level appraisals, got a col-
lege degree online, and obtained his
MAI and SRA designations. 
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Since my last annual article in July
2020, there have been few

changes. 
Most of us hate dealing with insur-

ance of any type, so we usually just
stay with our current insurance com-
pany. There are some benefits to
remaining with the same company,
such as possible lower premiums if
you stay with the company, free tail
coverage, plus familiarity with the
services they provide.

Buying appraiser E&O insurance
is very different from auto or home
insurance. There are relatively few
brokers and insurance companies that
handle appraiser E&O. Shopping for
price is not a good idea. Instead, you
need to check out the exclusions,
limits, etc. The cheapest is not
always the best, especially when you
have a claim.

E&O policies are more homoge-
neous, making it easier to compare
them.

Much of this article is
reprinted/updated from last year's
E&O update. But, we all need
reminders of what we need to know
about E&O insurance. 

If lenders did not require it, I won-
der how many appraisers would have
E&O insurance?

Note: my primary source for
updates was Liability Insurance
Administrators (LIA) . I have been
using them as a source for many
years. Thanks to Claudia Gaglione,
their attorney, and Magda Pretorius,
Risk and Claims Analyst. Both have
been working for LIA for many
years. 

How frequent are lawsuit claims
against appraisers currently?

Lawsuits are still infrequent.
There has been no downturn in the

real estate market as a result of
COVID and the foreclosure morato-
rium has not been lifted yet. Lender
claims continue to be very low and it
will typically stay that way as long
as property prices are high. Due to
the lack of inventory property values
will probably continue to rise.

We do not expect a repeat of the
2008/2009 housing and financial
crises; there are many investors, flip-
pers and first time buyers who will
snap up REO real estate.

Some appraisers were personally
impacted by COVID due to them or
a family member contracting the
virus. There has been no reports to
LIA of an appraiser contracting
COVID during an inspection or
someone present at the subject prop-
erty being infected after an appraiser
inspected the property.

My recent experience with advice
on a possible liability  issue on an
appraisal

I have been insured with LIA for
about 30 years. Whenever anyone
asks why, I always say that I can call
them on the phone with any question
and they will not cancel my insur-
ance at renewal. I have only called a
few times. Here is the most recent
call. Many years ago I called because
a tenant who was an attorney
demanded I give him the photo nega-
tives. They told me what to do. I
can't remember what LIA said, but
they told me how to handle it. 

If there is a problem with an
appraisal or a client, I almost always
just return the fee, after doing pre-

liminary research. This is not unusual
with estates as I typically am contact-
ed by the trustee or executor, who are
not familiar with appraisals. 

Last month, I had almost complet-
ed an estate appraisal for an irrevoca-
ble trust. The trustee sent me an
email saying they wanted to use it to
get a 90 day "bridge" loan from a pri-
vate money lender so she could buy
out her brother. I called her and said
that my appraisal could not be used
for that purpose due to restrictions on
making loans (appraisals cannot be
ordered by the borrower). 

Almost all my estate appraisals are
for revocable trusts (can be changed
at any time). I was not familiar with
the requirements of an irrevocable
trust regarding her lending situation. 

I quit doing appraisals for private
money lenders as they are very high
risk. I would have to find out about
the mortgage company, etc. 

After a sleepness night, I called
LIA. Within 30 minutes I spoke with
Magalena Pretorius, their Risk and
Claims Analyst. I was very upset.
Magda calmly explained that I could
put a prominently dispayed statement
in my appraisal that it was not to be
used for mortgage lending purposes.
If someone had called me on the
phone about it, that is what I would
have recommended, but I wanted to
get a legal opinion as well. 

Yes, I am now using Claudia’s
advice above on what to say about
unintended users!

2021 E&O Insurance Update - Where to Get E&O
insurance, Most frequent claims, etc.
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Per Magda "I practiced law in
South Africa, the focus of my practice
was personal injury, product liability
and professional negligence litigation.
I moved to the United States in 2001
and started working at LIA
Administrators in 2002 - I left for 2
years and moved to San Francisco
where I worked as a Claims Adjuster
for the State Compensation Insurance
Fund - I returned to LIA in Dec 2004.

"In my position at LIA I am the
first contact for insureds when report-
ing claims, potential claims and disci-
plinary matters. I also address their
general coverage questions and mis-
cellaneous legal and loss prevention
questions. I liaise with our underwrit-
ing department when they request
input regarding risk." 

She told me she gets a lot of ques-
tions about lender appraisal problems,
of course. 

What about appraisers who are
thinking about quitting appraising
or retiring

If you qualify, you can get lifetime
coverage for free from some E&O
companies. Landy, LIA and Intercorp
offer this. Requirements vary widely -
number of years with company, years
of experience, etc. Check with your
E&O company. Coverage is available
through Genstar insurance company
and Navigators in some states.

The cost is typically 3 times the
price of your last year's coverage. Be
sure to get 5 years. A one year policy
is not worth much. Check with your
E&O company.

Unfortunately, very few of the
appraisers who are quitting the busi-
ness get "tail coverage". They just let
their insurance lapse. This means that
they are self-insuring for all claims
for appraisals done before they quit
paying for insurance.

What if you're not renewing now?
The appraiser E&O market is fairly

stable now, so much of the informa-
tion will still be useful until next
year's update.

I only do this update once a year,
but the phone numbers and Web site
links should still be accurate.

It is also a useful source of infor-
mation for topics such as what is a
claim, how to handle communication
with an upset borrower, tips on liabili-
ty reduction, etc.

What is covered in your policy?
Who reads their insurance policy? 
Not many of us. But, be sure to

read what is covered, and not cov-
ered. Carefully read the policy exclu-
sions, such as development and right
of way. What professional services
are covered?

For example, if you do reviews and
measurements-only, be sure to call
your E&O provider to see if these are
covered as they will probably not be
listed in your policy.

Be sure to check your policy for
when claims can be reported during
your policy period (claims made and
reported). This is on the first page of
your policy.

When do appraisers get sued?
If there is a buyer defect, within a

couple of months to 1.5 years. Few
lender complaints now. Typically
within the last 3-5 years. Lender com-
plaints from pre-2008 are gone.

Sometimes there are lender com-
plaints. One is an FHA loan where the
appraiser did not inspect the attic,
which had a significant hazard. The
borrower refused to move in and
"gave the property back" to the
lender, who sued the appraiser.

For commercial appraisers, conser-
vation easements can be risky.

What about the statute of
limitations? That appraisal was 5+
years old

Statutes of limitation for negligence
claims against appraisers:
• Have no relationship to USPAP's 5-
year recordkeeping requirement
• In California, the time period for
negligence claims is 2 years, but the
time period is subject to the "discov-
ery rule" (when the appraisal issue
was discovered)
• Time periods are also extended for
the FDIC and some others

Per Claudia of LIA, "statutes that
run from the date of the appraisal are
the best for us to argue when defend-
ing an appraiser because it is a date
certain. For example the statute in NY
is 3 years from the date of the report
and in OH it is 4 years from the date
of the report. When the date of "dis-
covery" is involved it can be
difficult to pin that down."

Many statute of limitations laws
start the day the problem is discov-
ered, not the date of the appraisal.
That is why banks sued for over-valu-
ations longer than 5 years old after
the mortgage meltdown in 2008. The
older the appraisal, the harder it is to
prove negligence. That is why lenders
rushed to file claims during the mort-
gage meltdown.

For mortgage lenders in California,
the time does not start running until a
foreclosure has occurred:
"the cause of action does not accrue
until the lender acquires the property
by foreclosure or power of sale and
thereby resorts to the security. This is
an unalterable and definitive event
which will fairly fix the starting point
for commencing the running of the
statute of limitations." Slavin v. Trout,
18 Cal.App.4th 1536 (Cal. Ct. App.
1993). Source: Peter Christensen
Some state boards have limitations,
such as 5 years from the date of
appraisal.

For more info and statues of limita-
tions in other states 
www.valuationlegal.com/limitations

http://www.valuationlegal.com/limitations
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What total policy limit amount
should you have?

A policy limit of $300,000 to
$500,000 is likely adequate. You can
consider doubling the aggregate limit
if you have a lower limit and are con-
cerned about the risk of multiple
claims per year. 

AMC, Credit Union, and lender
clients often require a $1,000,000 pol-
icy. LIA recommends that if an
appraiser completes multiple
$1,000,000 appraisals per year that
they purchase a $1,000,000 policy. 
If you are in a high cost area, consid-
er at  least $500,000.

It does not cost much more to get a
$1,000,000 policy and make all your
clients happy.

For most appraisers, lender clients
tell you how much insurance you
must have in order to work for them.

Why have any type of insurance,
including E&O?

The purpose of insurance is asset
protection so that you don't lose your
home, savings, etc. Plus the cost of
defense, which can be substantial.

You decide which level of risk to
take. For example, auto insurance
with no deductible or a high
deductible. For appraisers, E&O with
minimal coverage and many exclu-
sions would be a high risk. I have
never had the cheapest E&O as it is a
risk I am unwilling to take.

Don't EVER let your E&O
insurance lapse!!!

Claims made coverage is the only
type of appraisal E&O insurance
available now. In this type of cover-
age, the claim must occur while the
policy is in effect. The error or omis-
sion causing the claim may occur dur-
ing the policy period, or if "prior
acts" coverage is applicable, prior to
the policy period. If you don't have
prior acts coverage, both the claim
and the error or omission must occur
when the policy is in effect.

over 8,000 claims at Liability
Insurance Administrators:
• 60-65% Borrowers
• 35% small "hard money" lenders.
Share States, Long Island, NY has
been suing appraisers
• Appraiser borrowers sometimes
•oSellers - very seldom, such as if
their deal does not close
• Real estate agents/brokers - very
seldom, did not commission
• Other appraisers not happy with a
review - occasionally

AMCs seldom sue appraisers as
they are all "in the same boat", even
though there are indemnity clauses in
their appraiser contracts. For exam-
ple: appraiser was negligent but the 
AMC did not review the appraisal
properly.

Editor's note: Peter works for
about 40 AMCs and is familiar with
their issues.

What if you are served a subpoena
(or letter) about a possible claim?

Don’t avoid the subpoena service.
Find out what the issue is.

At least 75% of claims don't result
in a lawsuit.

Report it immediately to your E&O
company. If you wait to let the com-
pany know, it can be more difficult to
defend you later.

Don't ever put your E&O policy on
your web site and avoid attaching it
in your appraisal if you can
Why? The borrower may see it and
file a complaint.

Damages vs. claims
Anyone can file a claim for any

reason. Damages are when the person
receives money. Few appraiser claims
result in damages.

What is a claim?
A claim is any demand for money

or services or a notice of breach of
duty.

What does "knowledge or informa-
tion" mean? These terms are interpret-
ed differently, state by state, but it is
reasonable to assume that if you've
been sent a letter about a possible
claim, you've been informed.

If you want to change insurance
companies, but think you may have a
claim filed against you, check with
your attorney or current insurance
company. You will not be able to
change insurance companies until
your claim is resolved.

Who files claims?
Now, most are filed by borrowers

who did not get their loans, usually
due to "low" appraisals. Sometimes
buyers file complaints because the
appraisal was too high and they paid
too much.

These are not difficult to defend as
the damages are often limited, if any,
as they could have obtained another
appraisal.

When there is a crash, such as the
Great Recession, large lenders file
about 50% of claims. They file occa-
sional claims on large commercial
properties. But, there may be more
claims filed as that segments of that
market have been having problems
and has been affected by coronavirus.

Per Peter Christensen, based on
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In contrast, many types of insur-
ance, such as fire insurance on your
home, is made on an occurrence
basis. In this type of policy, the insur-
ance company covers any act or
omission that occurred during the
period the policy was in force - when-
ever the claim is filed. This type of
coverage is not available for apprais-
ers' E&O insurance.

For most appraisers, unless they're
just starting self-employment, prior
acts coverage is almost mandatory as
claims are usually filed long after the
alleged error or omission.

Prior acts coverage cannot go fur-
ther back than the last uninterrupted
claims made policy.

Remember, if you have had a lapse
in coverage, you cannot get prior acts
coverage for any appraisals done

prior to that time.

Myth - "If I don't have E&O
insurance, I won't get sued"

MBA Loan Volume Application Index – 1/16 to 6/21
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I have heard this from many commer-
cial appraisers, as long as I have been
an appraiser, 45 years now.
This is false.

Peter Christensen, before working
for LIA, was a lawyer who sued peo-
ple (probably few, if any, appraisers)
for various reasons. These attorneys
typically work on contingency. Below
is his advice.

Attorneys that sue individuals often
look to the assets of the person, not
necessarily their E&O coverage. For
example, you are in a lawsuit with a
$100,000 claim and you have no
insurance. It is much easier for an
attorney to get the money if they don't
have to hassle with an E&O insurance
company. The appraiser can pay them
off using home equity, savings, retire-
ment accounts, borrowing from friends
and relatives, etc.

Myth: "My business is incorporated,
LLC, etc."

Incorporation and other business
structures do not help reduce appraiser
liability risk. You are sued directly as a
professional appraiser.

Those structures can protect you
from other types of lawsuits, but typi-
cally appraisers are sued because of an
appraisal.

Commercial appraisals - fewer
claims, but much larger than
residential

About 80% of E&O claims are
for residential appraisals and 20%
for commercial. 

The effect on claims is uncertain
due to significant price changes in
2020-2021 in certain markets due to
coronavirus effects on values.

E&O premiums for commercial
appraisers are higher than for resi-
dential.

Dollar loss from claims is much
higher than for residential.

Commercial appraisers are much
more likely than residential to not
have E&O insurance, as only a few
clients require it. Instead, they self-
insure.

Commercial appraisals are risky
because the dollar amounts of the
properties are often significantly
higher than for residential.

E&O prices for commercial
appraisals are higher than for resi-
dential, but not by that much. 

If you do many appraisals for
development loans, or other loans
that are well over your policy lim-
its, you will have to pay whatever
is over your policy limit.

mailto:ann@appraisaltoday.com
mailto:info@appraisaltoday.com
mailto:info@appraisaltoday.com
http://www.appraisaltoday.com
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FYI, commercial loans are typical-
ly for about 5 years, not 30 years.
Many lenders are very worried about
defaults and foreclosures.

What if you do 1-4 unit residential,
plus sometimes small commercial?

Be sure to check to see if your pol-
icy covers these additional property
types.

Some don't. If there is a claim, you
will not be covered. This is particu-
larly important if you do not have a
general certified license.

Per USPAP, you can do these
assignments. Fannie makes loans on
mixed use properties.

Be sure to check your policy
exclusions

Make sure your policy covers the
work you do. For example, does it
cover you for expert witness work?

Before renewing or changing
insurers be sure to carefully check
the exclusions. All policies have
exclusions.

What is excluded and what you
can get for an additional fee.
Exclusions have been increasing.
Risky exclusions include claims for
financial damage and prior acts.

Some companies exclude the typi-
cal new construction, vacant land,
etc. Ask for a sample policy and
carefully check the policy exclusions
before renewing or changing compa-
nies. You could also have your busi-
ness attorney review your policy.

Other types of exclusions are
claims based on discrimination, pol-
lutants, mold, or waste.

Per Claudia, "Sometimes the poli-
cy language is hard to understand,
but you need to make sure that the
sort of work you do is not excluded
from coverage. If you can't under-
stand the policy language, then call
the broker. If they can't explain
things to you: that is a problem."

Don't ever lie or misrepresent on an
E&O application

When filling out your annual E&O
application, do you just check the
boxes no or yes and don't read the
questions? Big mistake.
Why? They may not cover you if
there is a claim.

It's never a good idea to lie or mis-
represent on an application. If there's
a question you don't understand, call
and ask them what they mean and
why they are asking the question. If
the questions could cause you prob-
lems, look for another insurer who
doesn't ask that question.

They all ask if you've had any
claims filed against you, or know of
any circumstances which may cause
a claim to be filed, or if you have
been disciplined by any professional
organization, agency, or court, even if
many years ago.

If so and you don't say anything
about it in your application, your
E&O may not cover you.

What about getting insurance with
previous claims or damages?

A prior claim or damages does not
mean automatic denial. The appraiser
may not have been guilty and the suit
was settled out of court. Most cases
are settled. Very few cases go to trial.

What about trainees and
independent contractors?

The supervisor who co-signed the
report is equally liable. If your E&O
did not include trainees, you will
have to pay for their mistakes.

If you have an appraiser or trainee
that you co-sign for, be sure they are
covered under your policy. Or, get a
copy of the their policy.

The most common bases of legal
claims against appraisers

Per LIA, the most common cause
of claims against appraisers remains
square footage issues. Claims as a
result of progress inspection reports
have not been common in our pro-
gram recently, we do however still
consider it risky and appraisers
should be cautious when completing
these assignments (we have a claim
alert regarding this subject).

The most common alleged mistakes
at the core of professional liability
lawsuits concerning appraisals for
mortgage lending (either residential
or commercial) are:

1. Value. The appraiser's opinion
of value allegedly was too high or too
low because the appraiser used incor-
rect information about the subject
property, selected inappropriate com-
parable sales or made inappropriate
adjustments.

2. Measurement. The appraiser
made an error in determining or
reporting the square footage of a
structure or the land area of the sub-
ject property.

3. Property condition/characteris-
tics. The appraiser failed to discover
or report a unique issue or problem
with the subject property. The most
common alleged issues and problems
include:
• The property suffers from a condi-
tion problem such as leaky roof,
mold, foundation settlement, vermin
infestation or unrepaired damage
from fire or flood.
• The appraiser misreported that the
property is served by public sewer,
when, in fact, the property is served
by a septic system (or a pipe running
to a creek) and that system has failed.
4.Construction progress reports. In a
construction progress report for loan
disbursement, the appraiser overstat-
ed the degree of completion or failed
to identify problems with the con-
struction.



See the disclaimer article in the
July 2020 newsletter for suggested
disclaimers/statements.

Hot topic: square footage claims - #1
most common non-value claim issue
• Get the measurement right
• Double check your calculations and
sketches
• Proof for typos
• Don't trust borrowers, sellers, MLS,
public records
• Use plain English for special situa-
tions:

Example plaintiff language for a
specific situation:
"Appraiser notes that public building
records, tax records and information
supplied by the owner differ with
respect to the square footage of the
building structure. The floor plan
is unique and difficult to measure.
Appraiser's measurement is approxi-
mate." Source: Peter Christensen.

Myth: "Only appraisers who work
for lenders get sued."

Examples:
• Taxpayer who hired appraiser to
provide value for Estate tax return
• Divorcing spouse who hired
appraiser
• Party to condemnation suit who
hired appraiser as expert
• Parties who jointly engaged
appraiser to determine purchase price
or a rental rate for a lease renewal

How many claims go to court?
The vast majority just go away as
they are not valid. For example, the
value was too low and they didn't get
their loan. Most are dismissed, some
settle and under 5% go to court.
Almost all lawsuits, whatever they
are for, get settled before trial, often
just before the trial starts. Appraisers
who do litigation work see this regu-
larly.

Many appraisers think that the
E&O companies want to settle to
avoid litigation costs. This may hap-
pen sometimes, but many appraisers

just don't want to go to court and pre-
fer to settle and "get on with their
lives", so they agree to settle, typical-
ly after 1.5 years.

Some appraisers are unwilling to
admit they made a mistake and are
hard to defend.

How long should you keep your
workfiles?

This is another common question,
related to liability.

From Peter Christensen’s book,
Chapter 7: "…A good workfile is a
key part of an appraisers's defense
tool kit when a claim is filed. Without
that file, the appraiser and his or her
defense counsel will usually be ham-
pered in their ability to defend a
claim. Our bottom line advice is sim-
ple: Keep your files for at least 9 to
10 years (unless a longer period is
required under USPAP's special
requirement for assignments for
which the appraiser has provided tes-
timony. Keeping your files for longer
is even better."
Editor's comment. Some appraisers
say their best defense is "good"
appraisals. But:
1.You can be sued for anything, at
any time, by anyone.
2.Every appraiser makes mistakes.

How to handle the first contact from
a borrower

Sometimes it can start with a phone
call, such as a nice or nasty borrower.
Keep your composure. Your client is
the lender. Don't say "Sorry, I made a
mistake. How do we fix it?" You may
not have caused the problem, such as
a trashed foreclosure. Don't "do a
favor" and offer to pay for the dam-
age.

1. Remember, even if the caller is
ranting, he or she is not your client
and tell this to the caller. This is frus-
trating, but must be done.

2. Determine yourself if it is
important (judgement call). If so, con-
tact your client, the lender or AMC.

3. Wait and see what happens - a

letter or small claims subpoena, for
example. Your first contact can also
be a letter or a notice for small
claims court.

Be sure to contact your E&O com-
pany if you think there will be a
problem. Don't ever try to handle it
yourself.

What about deductibles?
Look for no deductible for defense

(see above), minimal deductible for
damages, which applies only if you
lose the case.

If you have a claim will you lose
your current E&O insurance?

Typically, they don't immediately
stop your coverage. Instead, they
won't renew your policy. You must
find another company, which can be
tough if you have had a claim that
resulted in damages."

"It depends" per LIA. "The farther
back in the past, the better. Whether
or not you were at fault, and how you
were at fault will also matter, i.e., a
mistake vs. intentional deception."

"Another major factor is if the
claim is still open. Insurance compa-
nies don't know what they will be
getting into if they insure an apprais-
er. So, you won't be able to change
insurance companies until it is
resolved."

If none of the regular appraiser
E&O insurance companies will
insure you, there are companies of
the last resort that will insure apprais-
ers who have had a claim. The annual
cost?

Intercorp, Landy and Liability
Insurance Administrators have a spe-
cial program for appraisers with
claims. Other E&O insurers also
offer this insurance. The cost is high,
typically $2,500 to over $10,000, but
it is available.
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How to avoid claims
• Check out your clients, don't want
be dragged into a lawsuit.
• Adequate supervision of less expe-
rienced appraisers.
• Not relying on information provid-
ed by the owner, Realtor, or develop-
er. Check it out.
• Document, document, document.
Put it in writing. Take photographs.
Otherwise, you won't be able to
remember, or prove, something that
happened several years ago. Keep
your photo images. Keep a diary of
who you've called and what they
said.
• Document all property deficiencies
in your report.
• Don't attempt an assignment
beyond your expertise. Split the fee
with a more experienced appraiser.
• Investigate the qualifications and
experience of a potential new hire or
independent contractor. Be sure
they're not in a lawsuit.
• Check for clerical errors. They can
be very expensive. Flood zone, and
as is/as completed boxes are a com-
mon source of errors.
• If you are unable to inspect some-
thing, such as the type of foundation
or insulation, put down "unknown".
• Turn down high risk appraisal
assignments.
• Carefully screen new clients.
• You get a "feeling" about a
prospective assignment or client.
Most appraisers have them. I learned
the hard way to just say no, after get-
ting badly burned a few times.

What should you look for in a
policy?

If you're a solo residential apprais-
er, price shopping is easy. Often, the
rates our posted on the insurance bro-
ker's web site. Don't select the com-
pany on price alone. Be sure to eval-
uate the company as well as the poli-
cy.

Also check out:
• Prior acts coverage for as long as
you have had continuous coverage
without any lapse.
• Deductible, per occurrence, and
aggregate dollar limits. Most policies
lump together the defense and loss
into one total dollar limit. For exam-
ple, the first
$2,500 is paid by you. Or, the policy
does not apply for defense, only for
75% of the damages.
• Coverage for both the claim and
the legal defense.
• Any exclusions. Be sure to investi-
gate both the application, and the
policy itself.
• Premises Liability: Does your E&O
policy include a sublimit for Bodily
Injury & Property Damage caused by
the appraiser during the inspection of
the real property that is the subject of
the professional services. It is not
recommended that appraisers cancel
their general liability insurance poli-
cy if their policy includes this bene-
fit, a general liability policy provides
much wider coverage than this bene-
fit.
• Discrimination & Fair Housing Act
coverage: Does your E&O policy
include a sublimit for defense of
these types of claims. No E&O poli-
cy will pay for damages as a result of
such a claim.
• Specifically under policy exclu-
sions, you can add that appraisers
should note if their policy includes a
mold and fungi and/or FDIC exclu-
sion. We recently noted that a com-
petitor advertised that they added
mold and fungi coverage to their pol-
icy. Also received a call from an

appraiser shopping around for cover-
age and his current carrier excluded
FDIC claims. LIA has never had
exclusions for mold/fungi or FDIC
claims. Some current policies exclude
FDIC claims.
• Assistance if you have a question.
This is the main reason why I have
stayed with LIA. I have only called
them a few times over the past 30
years, but I will never forget that they
advised me on what to do. They also
help with state board problems and
have an attorney, Claudia Gaglione,
to help. She has many years of
appraisal liability experience. I also
knew they would not cancel my poli-
cy if I called.

No deductible on defense expense
("First dollar defense") * Coverage
appropriate for your past and current
business. For example, covering
trainees who used to sign on reports
that you co-signed. Price, of course,
is also a consideration. Be sure to get
several quotes, especially for firm
and commercial coverage, as there
can be wide variations.

Handling a subpoena
• Understand difference between fact
and expert witness.
Note: Fact: you did the appraisal. Got
the small fee for appearing. No testi-
mony about what is in the appraisal.
Expert: discuss what is in the
appraisal, value, etc. Paid by the hour
as an expert for preparation and testi-
mony.
• Know USPAP confidentiality
requirements.
• Use a practical approach in dis-
cussing subpoena with the
attorney. (Note: you are a fact wit-
ness. May change you to an expert
witness with a retainer paid in
advance.)



• Seek assistance if the subpoena
may be hinting at a potential claim.
USPAP's Ethics Rule Confidentiality 
"An appraiser must not disclose: (1)
confidential information; or (2)
assignment results to anyone other
than: the client; persons specifically
authorized by the client; state apprais-
er regulatory agencies; third parties as
may be authorized by due process of
law; or a duly\ authorized profession-
al peer review committee ..." Source:
Peter Christensen
Editor's note: this is a very common
appraiser question, so I am including
it here even though it is not directly
an E&O issue.

What insurance brokers should you
use for E&O?

All the companies listed in this arti-
cle are insurance brokers who work
with one or more insurance compa-
nies (or other E&O brokers).
Typically they have one, or a few,
insurance companies that they use for
most appraisal polices. They have
other companies they use for states
where those companies don't cover
appraisers, there are multiple apprais-

ers in the appraisal company, or
other appraiser issues.

I always recommend using a com-
pany that specializes in appraiser
E&O insurance. Most, if not all,
advertise in appraisal publications.
Brokers who insure primarily real
estate agents and related profession-
als can also work. However, they are
not always the best choice as they
are not familiar with appraisal
issues, which are very different than
real estate agent issues.

But, you use a broker below who
works with multiple insurance com-
panies, they can help you find the
best policy for you. 

A general insurance broker, who
handles your auto, home, general lia-
bility, etc. is not a good choice, as
they are not familiar with the issues.
Of course, they could place your
coverage with one of these insurance
companies, but they would not be
able to help you with questions and
give advice on issues that come up
when doing appraisals, such as
strange AMC requests.

Advice for appraisers
60% of lawsuits have $0 loss. At

least 75% of claims are defensible
and don't result in a lawsuit.
On the other side, don't think that you
are such a good appraiser that you
will never have a problem. No
appraiser is perfect. Have you ever
wished you could take back and
revise an appraisal after it was com-
pleted and sent?

Resources:
"Risk Management for Real Estate
Appraisers and Appraisal Firms" by
Peter Christensen. Price: $60.00 AI
Members: $50.00 Available from the
Appraisal Institute and sometimes
free if you take one of Peter's classes.
Reviewed in the 10-19 issue of this
newsletter, available on the paid sub-
scriber web page. 
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Liability Insurance Administrators
Coverage through Aspen American
Insurance Company and Aspen
Specialty Insurance Company.
Contact: 1600 Anacapa St.
Santa Barbara, CA 93102-1319 800-
334-0652\
www.liability.com
Client types: appraisers and AMCs

Intercorp Insurance Program
Managers, A division of Norman-
Spencer
Coverage through AIG Specialty
Insurance Company
Contact:
Intercorp Insurance Program
Managers 1438-F West Main Street
Ephrata, PA 17522-1345
Phone: 800-640-7601
www.intercorpinc.net
Client types: appraisers, AMCs, pro-
fessionals

Landy Insurance Agency
Coverage through Great American
Insurance Company. Contact:
Herbert L. Landy Insurance Agency,
Inc. 100 River Ridge Dr., Suite 301,
Norwood, MA 02062
800-336-5422
www.landy.com
Other Client types: real estate related

OREP (Organization of Real Estate
Professionals)
Insurance through various insurers
Contact:
OREP (Organization of Real Estate
Professionals) 6760 University Ave.
#250 San Diego, CA 92115
Phone: 888-347-5273
www.orep.org
Other Client types: real estate related

Target Professional Programs
All states through Lloyds of London.
Offers prior acts back to 1-1-10.
Contact:
5 Star Appraisers/Target Professional
Programs 1230 East Diehl Road,
Suite 350 Naperville, IL 60563
800-497-4644
www.targetappraisers.com
Other Client types: various profes-
sionals

Alia/Riverton
Coverage through various insurance
companies. Contact:
605 Main Street
Suite 102
Riverton, NJ 08077 800.882.4410
www.aliains.com
Other Client types: real estate related

CRES Insurance Services Coverage
through HDI Global. Contact:
CRES Insurance Services P.O. Box
848125, Los Angeles, CA 90084 P:
800-880-2747
www.cresinsurance.com
Other Client types: real estate related

Proliability (formerly Mercer)
Affinity Group Services
Coverage through Genstar
Contact: 12421 Merideth Dr.,
Urbandale, IA 50398 Phone: 866-
486-1946
www.proliability.com
Other Client types: medical and other
professionals

J.A. Price Agency, Inc.
Coverage through various companies. 
6640 Shady Oak Road, Suite 500
Eden Prairie, MN 55344
Phone: 800-279-1623
www.japrice.com
Other Client types: business, personal

Victor Insurance Solutions
(Formerly name: Victor O.
Schinnerer) 
Coverage through CNA (Continental
Casualty Company) Contact: 7700
Wisconsin Avenue, Suite 400,
Bethesda, MD 20814 Phone: 301-
961-9800
www.victorinsuranceus.com
Other Client types: real estate related
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