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Threatened with a Lawsuit?

By Claudia Gaglione, Esq., National Counsel for Lia bility Insurance 
Administrators

Editor’s comment on this article and the next artic le by Bryan 
Reynolds on Angry Borrowers.  Both articles discuss what to do when an 
angry property owner contacts you. 

Claudia’s article is written by a very experienced attorney. She 
focuses on the legal side.

Bryan’s article (next) is an edited transcription of a podcast. It  is very 
informal and includes examples. 

Both articles say to contact an attorney. It is your choice what to do. 
Personally, I would contact my E&O company, LIA, first. I tend to get a big 
“crazy” and somewhat irrational when this happens and I need someone to 
calm me down!!

At some point in your appraisal career, someone will probably accuse you 
of making an error in an appraisal report. Perhaps you will receive a nasty 
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phone call from a property owner, or an attorney may send you a 
threatening letter. 

What should you do? Ignore the call or letter and hope it will go 
away? Or take the bull by the horns and hammer out an on-the-spot 
solution? Your initial reaction to an accusation is crucial, as it could affect 
the eventual outcome of the situation.

For example, suppose you receive an angry phone cal l:
"This is John Doe. Two years ago, you did an appraisal on the home 

my wife and I purchased. Your appraisal said the house contained 3,000 
square feet. When we recently refinanced, we discovered the house was 
only 2,800 square feet. Because you overestimated the square footage, we 
paid too much for the house. You can either pay us $20,000 now or we`ll 
see you in court.

What not to do
Your first instinct probably might be to try to calm this person down 

and rationally discuss the appraisal with him. This may not be the right 
approach. Since the appraisal was completed two years ago, your 
recollections may not be perfectly clear. 

Additionally, in your effort to be amicable, you may unwittingly make 
a statement that could be construed as an admission of guilt. 

Or you may innocently give out information that could later be used 
against you, like "You know, I remember that floor plan had some unusual 
angles. Those square footage calculations were rather tricky…"

The caller is NOT your client
In such a situation, we recommend that you first advise that, since 

the caller is not your client, you will not be able to discuss the report in 
detail with them until you get permission from the client.  

Then you can ask the caller to describe the problem. Explain that 
you will need to pull the appraisal file to review and let them know that 
either you, or the client, will respond. 

Carefully check the file, including your notes and calculations, for any 
indication of error.

Next Step: Seek professional advice
Your next step should be to seek professional advice. 
Sometimes appraisers hesitate to call their E&O provider because 

they believe that if they call to discuss a nasty phone call or threatening 
letter, then they have to pay a deductible. However, the goal of claims 
counsel is to prevent a lawsuit.  

Claims counsel could also help you work through the merits of the 
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purported "claim" itself. In the situation involving the alleged miscalculation 
of square footage mentioned above, our attorneys would probably ask you 
to re-evaluate the property considering the lower square footage figure. 
How much impact would a 200 square foot difference really have upon the 
overall estimate of value? Most likely not the $20,000 that the property 
owner is demanding.

Appraisers should never let the complaining party know that they are 
discussing the threat with their Errors & Omissions insurance. 

The amount of the demand could increase if the other side knows an 
insurance company is involved. Claims counsel might assist with the 
drafting of an appropriate response to any demands that the appraiser can 
send out on their own letterhead. There need not be any mention of 
insurance.

Again, the claim counsel's intent is to assist you in whatever way 
possible to avoid a claim. However, if an actual mistake was made and 
there is evidence of liability on your part, they can also help limit the 
amount of the loss. 

There may be other parties, such as the seller, real estate agent, or 
home inspector, who may also share responsibility and should contribute to 
any damages. 

If the appraisal report misstated the square footage what did the 
seller's disclosure statement say? How about the MLS?  The 
buyer/borrower would have had those documents in hand prior to the date 
the appraisal report was even prepared so why wouldn't the sellers and the 
real estate agents be responsible for any loss?

Key element to your defense is your duty to the com plaining party. 
Was the appraisal prepared for the complainant or for another client? 

Does the appraisal clearly state for whom the report was prepared and who 
has a right to rely upon it? 

If the borrower is the complaining party, do you know whether they 
even received a copy of the report before the close of escrow? 

Claims counsel is familiar with caselaw in various states that holds 
the appraiser owes no duty to the borrower. Perhaps the lack of duty or 
reliance on the report would be the basis of a response.

Final, Most Important, Comment
If you receive a nasty phone call or threatening letter it is very 

important that you make the proper reply to avoid a subsequent lawsuit. 
Ignoring the threats is rarely the best approach. 

We encourage you contact your E&O provider so that the claims 
counsel can work with you to resolve the matter as quickly and efficiently 
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as possible.

How Claudia and LIA handle these problems
If you are insured by LIA, call our office. Our claims counsel, the law 

firm of Gaglione Dolan & Kaplan, is nationally recognized as a specialist in 
real estate litigation, having defended hundreds of claims against real 
estate appraisers. They can work with you to help prevent that threat from 
escalating into a lawsuit.

If you are an insured of LIA, our claims counsel will help you prepare 
your response to the threatening letter or phone call. 

About the author
Claudia Gaglione is a partner at Gaglione, Dolan & Kaplan, and the 

National Claims Counsel for LIA's Errors & Omissions program.
She graduated from the University of Southern California Law Center 

in 1982 and specializes in the defense of professional malpractice claims.
Since 1987, Claudia and her colleagues have supervised over 8,500 

claims and lawsuits filed against real estate appraisers, and other real 
estate professionals, across the country.

By virtue of this experience, Claudia can discuss the types of errors 
that are avoidable and how real estate professionals can take steps to 
make themselves more defensible in the event they are the subject of a 
claim, and making her the authority on appraiser litigation and defense.

Editor's Comment: This article was a 1997 Claim Alert (updated 
2021) to LIA insureds. Reprinted with permission. I moved some of the 
original paragraph locations. Not much changes in appraising over time. I 
have been writing this newsletter since June, 1992. Most of the articles in 
that issue could be reprinted now!!
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The Angry Property Owner - What To Do?

By Bryan Reynolds

Editor's note: These are examples of how Bryan Reynolds handles angry 
borrowers. Why should you get permission from your client to speak with 
the borrower? Why should you take the time? 

Most liability problems, including state board complaints, are from 
borrowers.     
    Remember that most people don't know what appraisers really do. They 
get us confused with home 
inspectors, real estate agents, etc.

Consider trying to resolve the issue with the borrower. If not, at least 
you tried.

You get that phone call. You've been out all day. You finally get to your 
office. There's a message there waiting for you that the property owner 
wants to talk to you about an appraisal you did and they're not even your 
client. 
    You have a suspicion that they're not very happy with you, whether it's a 
value-related issue, a repair issue, or whatever the case may be. You have 
a property owner that wants to talk to you and you don't think it's going to 
be a great conversation.  

You're not even supposed to speak to them without the client's 
authorization. We can talk about stuff in generality, in general terms, but 
we can't discuss assignment results. Unless, of course, we have the 
client's authorization. That complies with the ethics rule of USPAP.

What do you do? Three "real life" stories
    Do you not call them back? Do you face the issue head-on, call the 
client, ask for permission, and call the property owner back? If you have a 
disgruntled property owner wanting to talk to you, what do you do?
    These types of calls have probably happened to all of you. I know I've 
had my fair share. It has happened to me many, many, many times. I'll tell 
you three different stories at three other points in time and how I handled 
those. 
    And maybe that'll give you a little insight into my recommendations of 
how you might handle a disgruntled property owner.
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Story 1. The borrower did not like my value. The "o ther appraiser" 
was higher
    The borrower called me. I had appraised his house, and someone else 
appraised it a year before. And yes, he did not like my opinion of value. 
   I went through the proper channels, contacted my client, asked if it was 
okay to discuss it with him. He said yes. 
    I called the property owner back, and he was not happy. He asked, "How 
did my value go down?" I said, "Excuse me?" He said, "Well, someone else 
appraised it about a year ago, and it was X amount and now you think the 
value is lower than what it was a year ago."
    We all know property values go up and down,  in a straight line, or don't 
do anything. We've all seen that happen throughout our careers. 
    But this was back when we were not in a declining market and not 
around the housing crisis where values fell. The market was pretty stable 
or maybe even a little bit of an increasing market. 
    The point I was trying to make to the property owner was that I never 
said your value went down. I was trying to be professional and not attack 
the appraiser from a year ago. I have no idea who it was. 
    But my position was, "Hey, I never said your value was that amount a 
year ago. Someone else did." 
    I said, "Homeowner, you gave me the best comp." I typically ask if there 
have been any sales in your area. I knew of all the sales on the MLS. 
    But maybe one just closed last week and hasn't been reported yet. I 
always ask the owner. He gave me a sale that he said was right down the 
street from him. It was actually on a different street, but it was a block 
away. 
    It wasn't very far, and I could have hit it with a rock. The sale was the 
exact same floor plan. It was an identical house to his. So he gave me the 
best sale, but I felt very good about my opinion and had a conversation 
with him.

Make it personal. The homeowner is a teacher
    Then I said, "What is it that you do for a living again?" He said, "I'm a 
school teacher." I said, "That's right. Yeah, you're a schoolteacher. Well, let 
me try and turn this around and put things in perspective, if you don't mind. 
"
    "When I develop an opinion of value, it's independent, professional, 
ethical, unbiased, and I do the best job that I can with the data that I have 
available." 
    "Let's say, for instance, you gave your students a homework assignment 
to write an essay. You grade them, and you grade them based on your 
experience and your knowledge of the subject matter and writing styles and 
punctuation, etc., etc." 
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    "You believe this one student deserved a B in your heart, and that's what 
you placed on his report. In your opinion, that paper deserved a B. And 
later that day, little Johnny's parents come in, and they say, "By God, I 
don't know what you were thinking, but this is A+. This report is at least an 
A. You need to change this to an A. What were you thinking?' 

Would you change that grade to an A, or would you keep it a B, what 
you genuinely in your heart felt that it deserved?"
    He said, "Mr. Reynolds, I would keep it a B. I would not change it." I said, 
"Okay, well, you're little Johnny's parents coming in wanting me to change 
your grade. And just like you, I'm not going to change that grade." 

Homeowner and appraiser agree to disagree
    He said, "Mr. Reynolds--." I said, "We're just going to have to agree to 
disagree."

"Mr. Reynolds, when you came out to my property, you were very 
thorough. You measured the house. You walked through it. You 
interviewed my wife and me about the characteristics and improvements 
we've made." 
    "You were at my house for about 45 minutes, and you were very polite, 
you were very professional, and I know you did a thorough job when you 
were here at my property." 
    "But I just want to let you know I'm never going to use you again." I said, 
"Okay. All right, that's fair enough. We're just going to agree to disagree." 
    So I took the time to call that disgruntled property owner back, and we 
walked through it. It doesn't mean he was happy at the end of it. But at 
least I extended the courtesy of returning his call and having a 
conversation with him.

Story 2. Appraiser vs. home inspector - air conditi oning not working
    I had another borrower many, many years ago. This was a FHA 
assignment, and the property owner called me. 
    He said, "I want to know who's going to fix my air conditioning." I said, 
"Excuse me?" He said, "Well, we bought a house about a year ago, and 
you did the inspection." I say, "Excuse me, sir. I don't do inspections." 
    He said, "Well, you did the inspection when we--." I said, "Excuse me 
right there. Let's pause for a moment. I don't do home inspections. That's 
not what I do for a living." 
    He said, "Well, I thought the bank told me you did the inspection." I said, 
"No sir, that's impossible. I don't do inspections. I do appraisal work. But if 
you had an inspection done, you would have had a home inspection by 
someone else. Do you know who did your home inspection? I did the 
appraisal."
    The homeowner said, "Well, okay, that's what I mean. That's what I'm 
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talking about." I said, "All right. Well, I just want you to understand those 
are two entirely different things." 
    He said, "I just want to know who is come out here and fix it. You were 
out here in the wintertime and now it's getting warm. We turned the air on, 
and it didn't work. I want to know who is coming out here to fix my air 
conditioning unit." 
    And I said, "A plumber? A heating and cooling guy. I don't know." And he 
said, "Well, aren't you going to do something?" I said, "No, sir. That's 
beyond the scope of what we do. Did you get a home warranty?" He said, 
"Well, no." I said, "Did you have a home inspection done?" He said, "No." 
    I said, "Welcome to homeownership. I hope it doesn't happen, but your 
water heater might go out next month. Your roof might start leaking 
tomorrow. This is part of homeownership. If you wanted a new house, you 
should have bought a new house. If you wanted a home warranty, you 
should have got a home warranty. I'm sorry that your air's not working. But 
if it was ten degrees outside when I was there, there's no way to turn that 
on and observe it. Probably a home inspector wouldn't be able to either."
    And we had an extended conversation, and he finally got it. He also was 
not happy, but he understood now. Could he have sued me? Sure. He 
could have filed a lawsuit against me and I would have had to defend 
myself. 
    But that's one reason I put some very specific language in my appraisal 
reports clearly identifying I am not a home inspector. That's beyond the 
scope of what we do. And in a minute, I'll address that a little further.

Story 3. Square footage different from the borrower 's old appraisal, 
when it was proposed construction
    I got a call from a property owner, and she said, "Mr. Reynolds, you have 
my square footage wrong." I said, "Okay, well, I can't talk to you. You're not 
my client." I did say that initially, but I proceeded and called the client, got 
authorization, and called her back. 
    I said, "Tell me what's going on." And she said, "Well, my house is not as 
big as you said it was. We bought a house a few years ago, and you did 
the appraisal on it. We dusted that thing off and it is not as big as what you 
have in your report." I said, "All right. Well, let me pull the file and take a 
look, and we'll see what's going on here. I'm human, I can make mistakes, 
and hopefully, I didn't, but let's look at it." 
    She said, "Well, my realtor has helped measure it and we had somebody 
else come out here, and you're just wrong." I said, "Okay, well, let's walk 
through this here a little bit."
    I pulled my work file's appraisal report. Lo and behold, this appraisal was 
a new construction, and it was based on plans and specifications. I said, 
"Okay when I appraised this property, it was new construction based on 
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plans and specs." She said, "Yes." And I said, "So let me look at this." 
    I pulled out the plans and specifications. This was an assignment where 
I was never asked to return to the property and do a final.

The current house is different from the proposed new construction.
    I know most of us normally, when we do a new construction, we go back 
out and look at the property again. In this case, I had not been asked to do 
that. So I don't know if the lender sent somebody else to do a final, if a 
bank representative went out and did the final, or maybe they didn't do a 
final altogether. I really have no idea, but I did not do a final. 
    So I said, "All right. Let's go over this." And I pulled it out and said, 
"Here's what I've got. I've got that you've got three bedrooms, two baths, 
kitchen, living room, dining area, and on the first floor, you've got 1,400 
square feet." She said, "Yeah, yeah, that's right." 
    I said, "Okay, and then you've got a staircase that leads up to a bonus 
room above the garage, and that has another 272 square feet." 
    She said, "Whoa, whoa, whoa." I said, "Yes?" She said, "We don't have 
a bonus room." I said, "Well, the plans and specifications I have in front of 
me clearly reflect a bonus room with 272--." 
    "Well, no, we don't--we decided not to build that. We were going to have 
a bonus room, but we ended up not doing that." 
    I said, "Well, maybe someone should have told me because what I have 
clearly shows a bonus room." She said, "You mean to tell me the appraisal 
you did reflects that bonus room that we don't have right now?" I said, "If 
you didn't build it, then I suppose that is the case." 
    So we cleared things up rather quickly. I think after our call, she was 
going to be putting a call into the builder right fast, and I don't know 
whatever happened with that.

What happened with the three cases
    These are three cases where I took the time to call each individual and 
tried to calm folks down. Did we end up in agreement in all three cases? 
No, we did not. Were they still hot? Yeah, they were probably still hot. 
    But the best thing to do is to make that phone call and try to resolve the 
issue at hand. 

Nothing good comes out if you avoid them or don't c all back
    Finally, I just want to say this in closing: if you have a disgruntled 
property owner, nothing good will occur if you avoid them or don't call them 
back. 
    How do you like it when you're trying to call someone, and you leave a 
message, and they never call you back? And then you call then again, and 
you leave a message, and they just completely ignore you?
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Bryan's consulting on state regulator complaint - a ppraiser did not 
return borrower's calls
    I was recently hired as a consultant for an appraiser who had a property 
owner complaint against him. 
    While the property owner cited some things that they thought were 
genuine concerns, the complainant's letter to the state highlighted that the 
appraiser never even had the courtesy to call me back. 
    And I asked, "Why didn't you call him back?" He replied, "Well, I'm busy, 
and heck, I can't talk to him anyway, and they weren't my client." I said, 
"Yeah, but now you're dealing with a complaint, and you've hired me to 
help you, and you might have been able to avoid this complaint. " 
    I said that he might have avoided this lawsuit if he just called them back 
and had a conversation. 
    Then I said that maybe you wouldn't have avoided it, but keep in mind 
that anger begets anger. If you call them back and you just start the cuff 
yelling at them, well, that's just going to make them angrier.

Have a civil conversation
    We can have a civil conversation and at the end of that conversation, 
agree to disagree. Look, it's just my opinion. You're entitled to your opinion, 
but I'm entitled to mine. And you certainly have the luxury of getting another 
opinion. So again, just something to think about. 
    You hear that property owner. They've left you a voicemail. 
    Do yourself a favor, give them a callback. It may be a hard conversation, 
but they will respect you at least somewhat for returning their call and 
facing the issue face-on. Don't hide. Hiding and sticking your head in the 
sand will not help and it's just going to make them angrier. Try to resolve 
the issue if you can. If you can't, just agree to disagree.

Appraiser hazard: Certification 23 
    The pre-printed appraisal report form that you sign every day has this 
little certification thing in there, and it's specifically number 23. It's a little bit 
of a dangerous statement, in my opinion. 
    Certification number 23 says, the borrower, another lender at the request 
of the borrower, the mortgagee, or its successors and assigns, mortgage 
insurers, government-sponsored enterprises, and other secondary market 
participants may rely on this appraisal report as part of any mortgage 
finance transaction that involves any one or more of these parties.
    The borrower may rely on this appraisal report. Ew, I don't like that. I 
think we ought to take that out of there. If you look at page one of your 
URAR down at the bottom, the second to the last sentence of the pre-
printed form says, are there any physical deficiencies or adverse conditions 
that affect the livability, soundness, or structural integrity of the property? 
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Yes, or no?
    I'm not an attorney. I'm certainly not a judge, but that just leaves you 
open to some potential issues. 

"Hey, Mr. Appraiser. On page one of the URAR, you checked no, 
that there are no physical deficiencies. And certification number 23 of the 
report you signed says I can rely on your report." 
    "And after I moved in, I found out there's for rotten floor joists in the back 
corner bedroom. Are you going to come over here and fix these because 
you said there were no physical deficiencies, and guess what? There are 
some. So I need you to come over here and bring your checkbook or your 
hammer and nail, one of the two."
    We don't know what a judge or jury does until they do it. They're 
unpredictable. But I think that you need to take whatever steps you can to 
protect yourself. 
    The old form, and gosh, this one's old now, is 15 years old. But the form 
before this used to say, are there any apparent physical deficiencies? I like 
the word apparent. I want it back. 
    Bring it back, Fannie Mae, Freddie Mac, bring it back! But right now, the 
report you sign every day just simply says, are there any physical 
deficiencies or adverse conditions? Yes, or no?
    And then certification complicates it. It says the borrower can rely on 
your appraisal report. I don't like that. 

Add statements to your report
    I add language in my report that says I am not the home inspector. I 
don't do home inspections. I'm not a plumber. I'm not a roofer. My 
statements don't go into that detail, but it says I am an appraiser and make 
a general observation. If I see a deficiency, I'm going to report it. But if you 
want to make sure the property is in sound condition and good shape, etc., 
etc., etc., get yourself a home inspection.
    I have a statement that I put in my report that says get your own home 
inspection. If a property owner tries to come after me,  I don't know if this 
will help or not. But I'd rather have this statement than not have it.     
    Because if somebody comes knocking at my door and says, "Bryan, 
there are four rotten floor joists in the back bedroom corner, and you said 
there weren't any physical deficiencies. There is, and certification number 
23 says, I can rely on your report." I said, "Okay, if you're relying on my 
report, why don't you rely on the portion of the report that says don't rely on 
my report," 
    So again, do what you need to do to protect yourself. Maybe you speak 
to legal counsel.

Advice from the Editor 
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    If you call the homeowner, be sure to be courteous and not shout. You 
may consider practicing what you will say with your spouse or a friend. 
    Consider calling your E&O provider and get legal advice. That's what I 
have done if I am not comfortable with an issue, and it is keeping me up at 
night and driving me crazy thinking about it. The last time I called, they 
(LIA) helped me focus on the issue and told me what to do. I slept well that 
night. 

Advice from Peter Christensen and sample statements  in your report 
that can help
    Appraiser eLearning had Peter Christensen and Craig Capilla do a paid 
webinar. Purchase it for $29. Peter offered some language that he highly 
encourages that every appraiser put in every appraisal report. And I would 
recommend you get the information and consider including it in your 
appraisals. To purchase it, google appraiser elearning Peter Christensen 
and Craig Capilla. Two free youtube videos are also available.
    Peter Christensen has an online 4 hour CE class, "Appraiser Liability 
101" and a book "Risk Management for Real Estate Appraisers and 
Appraisal Firms". Go to
www.valuationlegal.com
    Articles in previous issues of Appraisal Today are available on the paid 
subscriber web page.
- Reduce your liability: Sample disclaimers/statements for your appraisals -
July 2020 Peter Christensen
- Limiting Liability to Third Parties By Claudia Gaglione, Esq. July 2021
- Appraisal Today annual E&O updates include liability advice 

About this article
    This article is an edited version of Bryan Reynold's podcast, plus my 
comments, from August 18, 2020, reprinted with permission. Since it was a 
podcast, the speaking style is more informal than if written. 

Often reading is easier to understand than podcasts, as you cannot 
easily go back to re-hear part of it. 

About the author
Bryan S. Reynolds, CDEI™ is a KY/TN Certified General Real 

Property Appraiser, a registered agent with the TN State Board of 
Equalization and an AQB Certified USPAP Instructor. He has testified and 
appeared in various courts, planning and zoning boards as both an expert 
and as an agent making valuation arguments before local and state 
hearing officials and Administrated Law Judges. 

Reynolds is the owner of Bryan S. Reynolds & Associates, Reynolds 
Appraisal Service and a partner in Appraiser eLearning, 
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www.appraiserelearning.com.

================================================

Internal Consistency - What Reviewers and State Reg ulators 
Look For

By Tim Andersen, MAI

Editor’s comment: The original Podcast title is “Internal Consistency: Bad 
Hair Days and the Appraiser Doth Protest Too Much Me Thinks”. Yes, 
there is a connection. See the end of this article.

What is internal inconsistency? This is something that reviewers and state 
investigators look for. Why? Because generally it is so easy to find. 
Therefore, it is so easy to prove against the appraiser.

The article focuses on Fannie Mae 1004 form, but can apply to any 
appraisals, both narratives or forms. 

Examples of internal consistency
What are examples of an internal inconsistency or a lack of internal 

consistency? These are common ones. There are other more complex 
ones, but these are common ones. 

Market Conditions Adjustment 
Number one, for example, on page one, the 1004 Form indicates the 

market is stable. Yet on page two, in the sales comparison approach, the 
appraiser has a time adjustment. The problem is, if the market is stable, 
there isn't going to be a change in value over time. 
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So which one's right? Is it a stable market or is it a dynamic market? 
Whichever it is, the appraiser should mark clearly and then maintain that 
consistency throughout the report.

Highest and Best Use
Another consistency problem is highest and best use. Most software 

automatically marks the highest and best use as the present use. That's 
fine because quite frankly most of the time it is. 

However, the problem comes when it isn't the highest and best use, 
and this happens clearly in neighborhoods in transition. So if you indicate 
your neighborhood is in transition, but the highest and best use is the 
current use of the property, be prepared to explain that.

No cash equivalency (or personal property) adjustme nt
Another very common inconsistency is appraising to the standard of 

market value for the Fannie Mae definition, yet not making cash 
equivalency adjustments when those are necessary. 

Fannie Mae's definition of market value talks about a purchase price 
being in terms of U.S. dollars in cash or in terms equivalent thereto. For 
example, if Mr. and Mrs. Seller, in order to sell the house, have to toss in a 
boat, motor, and trailer, that's fine. That's just part of the negotiations. They 
get to do that.

A boat, motor, and trailer are not real property. Therefore, the 
appraiser must deduct from the contract price, from the purchase and sale 
price the value of the boat, motor, and trailer. 

Is that going to be difficult? Yes, it is quite frankly. And you say, "Tim, 
wait a minute. How can I find out something like that?" Well, what you have 
to do is pick up the phone and call somebody: the broker, the buyer, the 
seller. 

Does that take a lot of time? Yes, it can. But yet, if we're appraising 
to the standard of market value, we're implying to our clients that the sales 
price we show in the report is the cash equivalent sales price. Therefore, if 
it's not, we have to adjust out the personalty (personal property).

Using average condition and good or excellent cost figures
Another inconsistency is indicating the subject is in average 

condition or typical condition for the neighborhood, but then using good or 
excellent cost figures in the cost approach. 

The cost approach is difficult and the reason it's difficult is because 
of depreciation. And maybe we need to put a little bit less emphasis on the 
cost approach as an indication of value and more emphasis on it as an 
analytical tool. 

But the point is, if you mark the subject is in average condition, 
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average quality, etc., then the cost approach should show the same type of 
quality and condition.

Anomalies can exist
It's possible that you've got what is generally a stable market in the 

long-term, but there have been price increases or decreases. That's okay. 
The issue here is not that a market that is stable cannot have 

increasing or decreasing values. The issue is the appraiser does not 
explain the anomaly. Therefore, the key is, if something falls outside of 
typical, explain it; if it doesn't, don't worry about it.

Inconsistencies make appraisers look confused or bi ased
One of the problems with inconsistencies is that they make us, the 

appraisers, appear to be confused or even worse, biased. 
What do you mean by biased? We're going by the USPAP definition 

that basically says, you the appraiser do something that favors a party to 
the transaction. 

Let's go back to that cash equivalency example. If you don't take out 
the personaly (personal property) or the financing or whatever that isn't the 
real property, then you're representing to the client that the property is 
worth more than it really is.

That can accrue to the buyer's benefit and it can go against the 
lender in foreclosure. Anytime you do something that favors one party in 
the transaction over another, that can be construed as bias. 
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An appraisal reports is a "closed system"
Remember that an appraisal and its attendant report are a closed 

system. What that means is if you make a change on page one, chances 
are there's going to be a necessary change also on page two. 

What's on page one previews what's on page two. 
Therefore, when you tell the reader a market is stable, the reader is 

not going to expect to see a time adjustment on page two. If you choose to 
make one, however, an explanation is necessary. 

Appraisal forms and internal inconsistency problems
We've spoken about the appraisal forms that we use before. I am no 

fan of them. You probably are not either.
The forms themselves do not foster internal consistency. 
First, they do not follow the appraisal process as Standard 1 explains 

it. Indeed, Standard 1 can be used as a checklist for what is supposed to 
be in an appraisal. 

The forms themselves assume every appraisal assignment is subject 
to reduction to a series of checkboxes. We all know this is just not true. 
Yet, that's what the form assumes and that's how the form expects us to 
conduct an appraisal. 

Favoring any party in the transaction is bias. This is something you 
must always avoid in your appraisal reports. 

Reviewers and appraiser writing skills
The forms accept addenda so the appraiser can explain any 

anomalies, but the computer reads only the boxes, not the addenda. 
Therefore, when the reviewer gets a hold of the report, all the reviewer 
knows is there's something wrong, not necessarily what's wrong because 
it's the reviewer's job to review the report. The reviewer is going to assume 
there's something wrong. 

Because we tend to use forms, especially in residential work, this 
does not give us any reason to develop technical writing skills. As a result, 
some appraisers have a problem with technical writing. They shouldn't. 

Writing should be simple and easy for an appraiser. We 
communicate; writing is communication. The appraisal fees many lenders 
are willing to pay for an appraisal are just too low to obtain a job well done. 

So those clients are getting what they pay for. In other words, if the 
clients were willing to pay a reasonable fee for the appraisal, appraisal 
quality would most likely go up.

Results of internal inconsistencies
What are the results of the internal inconsistencies? 
Number one, the client, the underwriter, and the reviewer are 
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confused. They don't quite know what's going on because of those 
inconsistencies. The resolution of those inconsistencies rarely accrues to 
the appraiser's benefit. 

In other words, it's tough not to look dumb when you're having to fix 
a mistake. 

We've also found that many appraisal reviewers are not trained 
appraisers. Thus, do not understand that what appears to be internally 
inconsistent may be nothing more than the appraiser waiting until the 
narrative addenda to explain what's going on. 

Unfortunately, once the reviewer thinks there's something wrong, it's 
difficult to replace that idea in the reviewer's head.

AMCs and lenders have no compelling reason not to turn your report 
into the State Board. Therefore, they tend to do so. They tend to turn 
appraisers in even though the appraiser may have done his or her best to 
recognize and then fix an internal inconsistency problem. 

Lenders and AMCs that see an appraiser as a problem tend not to 
choose that appraiser to complete future appraisal assignments. This 
means AMCs and lenders tend to choose appraisers who do not cause 
them any problems.

Now, you can say to yourself, yeah, and they probably choose 
appraisers who tend to come in at their numbers. I won't debate that. 

Therefore, appraisers who demonstrate reports with a pattern of 
internal inconsistencies are those appraisers who tend to be the ones 
clients, etc., turn into state boards and not use in the future.

How to avoid internal inconsistencies 

Cloning 
Number one, probably the biggest one, is to avoid cloning reports. 

This almost always results in what I call a legacy, meaning something is in 
report B from report A that has no logical or rational reason to be in report 
B. Since the appraiser merely cloned the report, but typically does not read 
it word for word, these legacies tend to stay in there.

Data on top of Page 2
Another inconsistency is the data on top of page two. These data 

must be from truly comparable sales and truly comparable listings. They 
should not be there merely because they were a sale or listing in the same 
neighborhood as the subject.

This is important. To use a sale as a comp means you've done the 
analyses to show that the sale has the same highest and best use as the 
subject. 

If you use a sale as a comp, but don't have those analyses in the 
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work file, that omission is one, a major internal inconsistency and, two, a 
suggestion that you're trying to mislead the client.

 The misleading part comes from claiming you did something that 
you really did not. Remember, the client and the state have the right to say, 
please show me your analyses by which you determined those sales are 
indeed comparable.

The definition of a comparable sale is one that has the same highest 
and best use as the subject. When you use these sales as comparables, 
show your analysis of how you determined those sales are indeed 
comparable.

USPAP Ethics Rule
I would suggest as part of avoiding internal inconsistencies to 

familiarize yourself with USPAP's ethics rule, but especially what the ethics 
rule means. 

An ethics violation is so egregious as far as the professional 
societies and state appraisal boards go because they indicate the 
appraiser had a choice and therefore chose to violate the rules. It wasn't 
done out of ignorance or a shortage of time. The appraiser chose to break 
the rules.

Get another appraiser to read your reports and chec k for internal 
inconsistencies

Another idea is to get another appraiser to read your reports critically 
and specifically for internal inconsistencies. This is not free, but it's a whole 
lot cheaper than paying for legal and other expert services down the road. 

If a reviewer criticizes you for internal inconsistencies, don't advertise 
that fact on any social media. Learn from it, change your behavior, and 
then make it a paving stone on your road to becoming a better appraiser, 
but don't whine about it in public.

What do internal inconsistencies have to do with ba d hair days?
If you catch a reviewer on a bad hair day, even a minor internal 

inconsistency is going to look bad to the reviewer. 
Therefore, assume all reviewers are having a bad hair day and 

produce your appraisals and write your reports so that the reviewer, bad 
hair day or not, has no logical or rational reason to submit your report to the 
state. 

Write your reports and your appraisals so that the reviewer has no 
logical or rational reason to submit your report to anything greater than 
typical scrutiny.

Highest and best use
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Please make a note of this. This is Standards Rule 2-2(a)(x), and this 
is what it says. This is a quote. 

"When an opinion was developed by the appraiser," meaning an 
opinion of highest and best use, "summarize the support and rationale for 
that opinion in the report." 

This does not mean merely check the box that's part of it. But 
somewhere in the report, you must summarize your support and rationale 
for your opinion of highest and best use. 

The boilerplate that comes pre-printed in your software, does not 
comply. You have to do that yourself.

What about the appraiser doth protest too much?
That is from Act 3, Scene 2 in Hamlet, in which Queen Gertrude 

says, "the lady doth protest too much methinks." 
But we're going to look at it from an appraiser's standpoint and this 

goes back to not putting stuff like this in Facebook, Twitter, Instagram, 
Active Ring, etc.

Someone who denies something too strongly looks that like they're 
trying to hide something or when someone honks about something too 
loudly, you question that person's sincerity. 

And when I say the appraiser doth protest too much, I use it to mean 
if we did not honk and complain so much about our problems on appraiser 
forums, public forums, Facebook, etc., chances are nobody would really 
know that we had that particular problem.

So there it is. We've talked about internal consistencies, internal 
inconsistencies, bad hair days, and appraisers who protest too much. 
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About the author
I'm Tim Andersen, The Appraiser's Advocate. I am here to her help 

you. Contact me at tim@theappraisersadvocate.com . My phone number is 
561-635-5265. I look forward to helping you. Thank you so much. Be safe, 
be well, hug your families, and we're clear.
www.appraisersadvocate.com

Editor’s Note on this article. I had Tim's podcast, "Internal 
Consistency, Bad Hair Days and the Appraiser Doth Protest Too Much Me 
Thinks", dated September 9, 2019, professionally transcribed. I edited it 
and wrote my comments, with permission of the author. 

Tim knows much more than I will ever know about USPAP and is an 
excellent teacher.
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When Is It Not Okay to Use a Sale Within a Mile? 

By Jamie Owen

Editor's comments: Fannie forms were obviously designed for suburban 
tract homes. Using these forms on other types of properties can be 
challenging. Sometimes lenders/AMCs can have guidelines that make it 
difficult to appraise homes in rural areas, high-end homes, "grandfathered" 
non-conforming uses, etc. 

When appraisers call me about these types of lender requirements, I 
often say, "Don't risk your license by doing what the client wants." 
Sometimes that requires declining the appraisal, even if you have already 
inspected it and done preliminary work. Sometimes saying it is complex 
and you are not competent works. Tell them to find another appraiser.
    My home is very close to a city where homes are about 50% of the value 
of similar homes in my city. Using a 1-mile "radius" search often results in 
significant differences in prices for the same homes. Of course, it would not 
pick up the waterfront location in my former home.
    Unfortunately, my car or smartphone's GPS maps don't show city or 
neighborhood boundaries, such as very wide main streets. I always make 
copies of my old printed maps to take with me when doing appraisals to 
see the "big picture."

Do appraisers have to stay within a mile of the property being appraised? 
The answer is that it depends. There are many things that an appraiser has 
to consider when developing an opinion about the most probable sales 
price of a property.

Misconceptions about proximity
    When searching for comparable sales, the Uniform Standards of 
Professional Appraisal Practice (USPAP) does not gi ve any 
limitations regarding proximity.
    The appraiser has to use the most comparable and proximate sales. 
Sometimes the most comparable sales are over a mile away. Sometimes 
they are less than a mile away. It really depends.
    Some of the lenders I work for like to see comparable sales within a mile 
in urban neighborhoods, two miles for suburban and five miles in rural 
areas. However, most lenders recognize that there may be times when I 
cannot achieve this. Therefore, the appraiser needs to explain why it 
was necessary to exceed these proximity parameters in the report .
    The reason for these lender guidelines is that typically, there is a higher 
density of homes in urban neighborhoods, usually resulting in numerous 
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comparable sales typically being located in relatively close proximity to the 
property I am appraising. In comparison, rural or low-density areas have 
fewer sales. Therefore, the appraiser will generally have to expand the 
proximity search to other comparable areas, often over a mile away.
    There is also a misconception by some that simply s taying within a 
mile is all that is needed for a comparable sale to  be comparable in 
terms of location.
    Sometimes within a mile of a property there may be major differences in 
neighborhoods and/or market areas. A comparable sale might not be in a 
similar location, despite being within a mile of the property being appraised.
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Use of comps from another city
    A few years ago, I had a homeowner tell me that they had their home 
appraised many years ago by a different appraiser. They said that this 
appraiser told them that they could use sales in a completely different city 
because the sales were within a mile of their property. There may be times 
when this is true, but this was not one of those times, as I will demonstrate 
in this article.
    At least in my over twenty years of appraising, the adjacent city has 
always had higher sales prices than the city where I was appraising the 
property. 
    This use of inappropriate sales is exactly the kind of situation in which 
dishonest, or inadequately trained appraisers, can artificially inflate 
opinions of value. It looks great on paper. They are seemingly comparable 
properties, all within a mile of the subject property.
    However, as I will demonstrate below, being within a mile is not 
always the benchmark for a comparable location.
    Here are a few examples from my market to demonstrate the danger of 
thinking it's always okay to use sales within a mile.

Example of using different cities
    This first example is reflective of the situation and location in my 
introduction.
    I was appraising a home in Warrensville Heights, south of the yellow line 
in the map below. The yellow line is the city line between Shaker Heights 
and Warrensville Heights. 
    Notice the large difference in sales prices. Driving through these two 
neighborhoods, you might not realize the difference. They both have 
relatively similar feels. The homes in both neighborhoods are similar in 
terms of style and size. The lot sizes are comparable. 
     It would be easy to find homes that had comparable lot sizes and 
building characteristics. However, Shaker Heights offers a superior market 
appeal due to its superior school system and city amenities. Clearly, the 
neighborhood boundary is the city line and not one-mile proximity.
    The other appraiser used several sales from Shaker Heights, resulting in 
an artificially inflated opinion of value.
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Different cities - same school district
    My next example is in the Village of Bratenahl. The Village of Bratenahl 
is located within the Cleveland City School District, north of I-90. Notice the 
huge difference in sales prices north of I-90 vs. sales south of I-90 within a 
mile.
    While sales north of I-90 are located within the same school district and 
are within a mile of properties south of I-90, there is simply no comparison. 
The numbers on the map are not typos! There is that much of a difference.
    I-90 is clearly the boundary between neighborhoods. Just because a 
home is within a mile of the subject property and even within the same 
school district, this does not automatically mean that it is comparable in 
terms of location.
Same city - different school districts
    The next example might be a little trickier. The majority of the city of 
Cleveland Heights is located within the Cleveland Heights/University 
Heights School District. However, a small portion of Cleveland Heights, on 
the northwest portion of the city, is located within the East Cleveland 
School District. Notice the difference in sales prices as a result of this 
difference in school districts.
    In this example, while being located within the same city, school districts 
make a sizeable difference in sales prices.

Same city - different school districts
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    The next example might be a little trickier. The majority of the city of 
Cleveland Heights is located within the Cleveland Heights/University 
Heights School District. However, a small portion of Cleveland Heights, on 
the northwest portion of the city, is located within the East Cleveland 
School District. Notice the difference in sales prices as a result of this 
difference in school districts.
    In this example, while being located within the same city, school districts 
make a sizeable difference in sales prices.
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Neighborhood boundaries
    Sadly, I have seen some appraisal reports that have stated that the 
neighborhood boundary is a one-mile radius subject property. That is highly 
improbable. I have never seen a market area or neighborhood where the 
boundaries are as clean as a simple radius.
    The Appraisal of Real Estate 14th Edition states that to identify the 
boundaries of a market area, an appraiser:
1. Examines the subject property . The process of defining a market 
area's boundaries must start with an analysis of the subject property .
2. Examines the area's physical characteristics. The appraiser should drive 
or walk around the area to develop a sense of place, noting the degree of 
similarity in land uses, structure types, architectural styles, and 
maintenance and upkeep. Using a map, the appraiser can identify points 
where these characteristics change and not any physical barriers-e.g., 
major streets, hills, rivers, railroad tracks-that coincide with these points.
3. Determines preliminary boundaries on a map . The appraiser 
indicates lines on a map of the area to connect the points where physical 
characteristics change.
4. Determines how well the preliminary boundaries corr espond to the 
demographic data.  The market area boundaries are often overlaid on a 
map of geographical areas (e.g., zip codes, census tracts, block groups).
The appraiser's observed market area and the areas for which data is 
available seldom match up perfectly. The information available for census 
tracts, zip code regions, and counties must be segmented to delineate 
pertinent sub-markets.
    There is more, but you get the point. As demonstrated in this article, 
there are many factors to consider when determining neighborhood 
boundaries. Each neighborhood has its influences, both good and bad.

Sometimes you have to go beyond a mile
    As noted earlier, USPAP does not have any proximity guidelines. The 
three examples I provided are in urban and suburban areas in which there 
is a high density of homes and a subsequent large number of sales to 
choose from. However, there are times when an appraiser must go beyond 
a mile.
    When appraising very unique homes or appraising homes in less dense 
areas, it is common for the appraiser to have to go beyond a mile to find 
comparable sales.
    I have appraised some luxury homes that were so unique that I had to 
travel over 50 miles away to find something truly comparable.
    When appraising in rural areas, it is very common to have to travel well 
beyond a mile to find comparable sales. Of course, as appraisers, we try to 
find the most comparable sales that are closest in terms of proximity.
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    As demonstrated in this article, sometimes school districts play a part in 
determining a comparable location, and sometimes they don't. While at 
first, proximity appears to be an easy way to determine whether a location 
is comparable, generally, a more careful analysis is needed.
    Proximity is kind of like using a drone to get into close proximity to the 
power lines. Using a drone to fly near power lines to torch debris for 
removal may have seemed like a no-brainer at first. What could possibly go 
wrong? I am not sure if someone really thought this through. I digress.
    Just going on auto-pilot and thinking that a comparable sale's location is 
comparable merely because it is located within a mile of the property being 
appraised is not advisable.    

Geographic competency really comes into play. Appraisers have to 
do the work necessary to really understand a market and a neighborhood. 
They must do the required research to determine whether or not the 
location of a comparable sale is truly comparable to the location of the 
property being appraised. Proximity is only part of the 
answer!

About the author
    My name is Jamie Owen. I grew up in Denver, Colorado, and moved to 
Cleveland in 1996. I'm married to my wonderful wife of 22 years. We have 
two boys and enjoy kayaking, travel, and enjoying good food. I am a State 
Certified Residential Real Estate Appraiser in Northeast Ohio and have 
appraising since 1998. 

Real estate appraising can be a dry subject. My goal is to share what 
I know about appraising with others in a fun way that brings a little smile to 
your face. I also enjoy learning from others and improving my skills in the 
process.
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Editor's comments on this article, reprinted from a  blog post
Almost all appraiser blogs are for marketing purposes, as they 

should be. Because of this, many appraisers don't read these blogs.
I don't know of any blogs that focus only on appraisers and 

appraising. But, sometimes, the writing and illustrations are helpful for 
appraisers. This is one of those blog posts. Jamie includes graphs for the 
local real estate market in a sidebar.
    This was originally published in January 2019 in 
www.clevelandappraisalblog.com  Reprinted with permission.
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MBA Loan Volume Application Index – 1/16 to 9/21
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