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Why Do Claims Get Settled?

By Claudia Gaglione, Esq., Chief Counsel at Liabili lty Insurance 
Administrators 

When an appraiser reports a new claim, one of the first questions he or she 
asks is, "What happens now?" After we explain how the litigation will be 
handled, and what will be expected of the appraiser during the course of 
the lawsuit, we inevitably get into a discussion about settlement. 

Many appraisers are afraid that the insurance company will pay to 
settle just because a claim has been made. That is not the case. There 
must always be a strong reason for settlement to be an option. 

Most of the time, a claim is settled because after careful analysis and 
review, it is determined that the appraisal in question cannot be supported. 
If that is the conclusion reached, then efforts from that point forward are 
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designed to put the case into the best posture for settlement. 
Sometimes a case is settled for other reasons, such as economics or 

the personal desire or circumstances of the insured. In this article we will 
look at some actual claims from the LIA archives and discuss the facts and 
circumstances that made settlement the best, and sometimes only, option.

It does not help when you appraise the wrong proper ty
In a Nevada case, the insured was asked to appraise 5.75 acres of 

vacant land. He estimated value to be $1.68 million "as is" in November of 
2007. The bank agreed to loan $350,000 to the borrower to acquire the 
property. At the time, this same borrower was in default to the bank on 
another loan they had made to him in 2005. The bank agreed to loan this 
borrower another $850,000, secured by the subject property, in order to 
give him the capital necessary to repay the first delinquent loan.

Not surprisingly, the borrower defaulted on both new loans quickly. 
The bank foreclosed and determined that the value of the subject property 
was much less than the insured's estimate had been in 2007. The bank's 
expert did a retrospective review and determined that actual value, in 
November 2007, was only $350,000.

After some investigation by the defense, it was determined that 
plaintiff's expert was probably right. The insured was only given a few days 
to turn around this assignment. He went out to the general area where the 
subject property was supposedly located, but he was never quite sure 
where the boundaries were of the lot he was supposed to appraise. 

He looked at a lot that had paved road access and utilities. The 
subject lot had dirt road access and no utilities. The appraiser was in a 
rush, so he accepted comparable sales provided to him by the borrower 
and did not have the time to verify those sales or to look for any others.

The property was resold in 2009 for $300,000, so the bank claimed a 
loss in excess of $850,000. The insured's policy had a limit of $300,000. 
This was a case where settlement was the only option. If the insurance 
company proceeded to defend the case there would have been little left on 
the policy to pay any judgment at trial.

The defense was able to negotiate a settlement for under $300,000, 
less than 1/3 of the bank's loss. It was pointed out that the bank loaned 
money to a borrower who was already in default on another loan. That was 
not a prudent lending decision and the bank had to accept a large 
percentage of responsibility for its own foolish lending decisions... but the 
insurance company also had to pay for the insured's mistakes.

Trainees can get you into trouble
An insured in North Carolina allowed a trainee to do a substantial 

amount of work on an appraisal of a single family home. The trainee went 
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out to measure the property and found square footage to be 2,130 square 
feet. Her estimate of value was $350,000, as of May 2005. Trainees can 
get you into trouble.

When the trainee went back to the office to prepare her report she 
"manipulated the software" so that the footprint of her sketch matched the 
square footage figures in her notes. While doing so, she inadvertently 
inserted an additional 10 feet of wall space into the program, which caused 
the overall square footage to be overstated. 

The trainee then apparently provided a copy of the appraisal directly 
to the borrowers during escrow, as was evidenced by a handwritten email 
address on a document found in the file.

In January of 2009 the homeowners had a refinance appraisal done. 
This new appraisal estimated value to be $250,000, based on 1875 square 
feet. The owners sued the insured seeking damages of over $102,000. 
When looking over the work file, the appraiser immediately saw her 
mistake. Liability was clear. The borrowers had gotten a copy of the 
appraisal prior to closing and said they relied on the appraised value to 
confirm they were not paying too much for the home.

The defense did have some arguments to make as to damages. The 
plaintiffs' own appraisal expert said that value of the home in May of 2005, 
assuming the lower square footage, would have been $335,000. That is 
only $15,000 less than the original appraised value and the actual 
purchase price. Plaintiffs were seeking to recover over $100,000 to 
compensate them for the general decline in the market since their 2005 
purchase. During mediation, the mediator was able to convince the 
plaintiffs that their damage claims were unreasonable and the case was 
settled for $15,000.

You can't always rely on the work done by others
An appraiser in California was hired to do a review of an appraisal of 

vacant land zoned for multi-family dwellings. The original appraisal had 
estimated value to be $2.5 million as of April 2006. The insured concurred 
with this value. Plaintiff was a private lender who agreed to loan 
$1,275,000 to a developer. There was a first payment default. 

Plaintiff got a new appraisal that said the value of the property was 
only $1 million. The property was ultimately resold in 2009 for only 
$250,000. Plaintiff sued both the original appraiser and the review 
appraiser seeking damages in excess of $1.2 million.

It quickly became obvious that neither the original appraisal nor the 
review could be supported. The original appraiser used superior comps 
and it was arguable that those were the best sales available at the time. 

The problem was that the appraiser then adjusted those sales in the 
wrong direction, thereby inflating his value. This mistake was not caught by 
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the reviewer. In addition, it was discovered that the property had been 
"flipped". It had been purchased in February 2006 for $970,000 and then 
sold only two months later to the borrower for $2.5 million. 

Neither appraiser had found that prior sale. To further complicate 
matters, the original appraiser had retired in 2007, shortly after the 
appraisal was done. He had no insurance when the lawsuit was filed and 
threatened to file bankruptcy if he was not dismissed.

The defense argued that the proper measure of damages was the 
difference between the loan amount ($1,275,000) and the value at the time 
of foreclosure ($1 million). 

It was not the fault of the appraiser that the market for vacant land 
had plummeted and that the property could only be sold for $250,000. 

Further, the defense argued that the first payment default showed 
that the lender had done faulty underwriting, so the damages had to be 
reduced by some percentage of comparative fault. After lengthy 
negotiations, the case was settled for $150,000. The original appraiser paid 
$25,000 out of his pocket.

Settlement is not always the carrier's idea
New York: 

Settlements are often instigated, encouraged and even demanded 
by an insured, even if the insurance company has other ideas and wants to 
defend. In one case from New York the insured did a very high dollar 
appraisal of commercial property. His value estimate was $8.6 million, as 
is, and $16.7 million, as complete. The bank loaned $11 million and 
claimed a loss of over $5 million. Before an answer had even been filed, 
the bank demanded that the company pay the insured's $1 million policy 
limit to settle. Before paying that amount, the defense did some 
investigation. While there were some problems with the appraisal, it 
became clear that the Bank had bigger problems and that their own loan 
officers had clearly been involved in a fraud.

Despite mounds of exculpatory evidence, the bank continued to 
demand policy limits to settle. The insured then jumped on the band wagon 
and demanded, in writing, that the insurance company pay up to $1 million 
so as to avoid him being exposed for anything beyond the limits of the 
policy. The insured even hired his own personal counsel and this attorney 
sent a letter demanding that the carrier pay. Defense counsel and the 
carrier believed in the merits of the defense. While settlement was not 
ruled out, the claim was not worth policy limits. 

All of the defense arguments were set out during mediation and the 
mediator agreed that the defense arguments had merit and that the bank 
had big problems with their case. The mediator placed the "value" of the 
case at $200,000. The carrier quickly agreed to pay that amount and the 
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bank came on board soon thereafter. The carrier's patience and good 
defense work saved a great deal of money.

California: 
In California, a lawsuit was filed by some borrowers because they 

discovered that an addition to their home had been built without permits. 
The appraiser had photos of the addition attached to the appraisal. He 
commented that the additional square footage was finished in a quality 
manner so it was given value. "The appraiser went on to note... according 
to seller the addition was constructed with all necessary building permits 
and to code. The appraiser has not verified this information..." 

The defense did not think the appraiser had any liability in this case. 
The defense expert fully supported what had been done by the appraiser 
and supported the value stated in the report. It appeared that the buyers' 
motivation for bringing the lawsuit had to do with putting pressure on the 
seller to forgive a second/carry back loan that was soon coming due and 
payable. 

The appraiser sat on the sidelines hoping that the buyer and seller 
would work something out so that we would avoid the cost of trial. A short 
time before trial was to commence, the plaintiffs wanted to depose the 
insured. At this time the appraiser confessed that he had not done the 
inspection of the property. He had sent a trainee to do the inspection and 
had signed the report as if he had inspected. The trainee had not even 
been mentioned in the appraisal. The appraiser was desperate to settle so 
he did not have to admit this in his deposition. 

At a mediation that took place soon thereafter, the case did settle. 
The seller forgave part of the outstanding loan balance and the insurance 
company paid $7,500 to avoid the costs of completing discovery and 
proceeding to trial. The Release of All Claims signed by the plaintiffs 
included a promise they would not make any complaints to the state 
licensing board.

Colorado: 
A Colorado insured was involved in a large lawsuit involving 30 

plaintiffs and more than 20 defendants. The plaintiffs had all bought second 
homes within the same subdivision. They claimed that the 
builder/developer fraudulently induced them to pay more for the homes 
than they were worth, that he falsified their loan applications and that he 
secured inflated appraisals to make the deals work. 

Throughout the course of the long and arduous discovery, we 
confirmed that the insured had only done one appraisal in this subdivision. 
His appraisal was done in connection with a sale that had fallen out of 
escrow. The appraisal done by this insured was not used in connection 
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with any sale or with any loan.
Defense counsel tried for months to get a dismissal but plaintiffs' 

counsel was unwilling to agree. The insured was livid about the whole 
thing. He was ill and on oxygen. His appraisal business had fallen off due 
to the economy and to his illness and he was about to close his doors. 
Medical bills were piling up and he was speaking to counsel about possibly 
filing for bankruptcy.

This case was defensible and we likely could have filed a successful 
motion for summary judgment. However, the judge ordered that no such 
motions could be filed until discovery was complete and that day was a 
long way away. The carrier authorized settlement for $10,000 to avoid the 
cost of going forward to buy the insured the peace of mind that he was so 
desperately seeking.

Conclusion
The decision to settle any claim is never a decision made lightly. 

Only after careful consideration of all factors involved does the carrier 
agree to pay. If an appraiser has questions about settlement and why a 
case would or would not be settled, he or she needs to raise those 
questions with defense counsel.
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How to reduce your appraisal stress: Don't let othe r people (and 
AMCs) "push your buttons "

Why stress reduction is important for appraisers
    You can't eliminate stress, but you can change your stress reaction. 
When I was in college, I felt very stressed. I met with a local psychologist 
once, who gave me a relaxation tape that changed my life. I still feel 
stressed, but the relaxation techniques help. 
    I know what it is like to keep "steaming" for several days about a hassle 
from a client, mainly when it is a nuisance call with irrelevant questions. 
    What happens when you "steam" for several days? The client has won, 
even if they don't care. The time you spend on the appraisal is significantly 
increased, even if you're just thinking about it. Concentrating on your other 
appraisals is difficult. 
    Even worse, some appraisers get crabby with their family and friends, 
bringing more people down.
    Of course, this does affect your physical health, as we all know. Humans 
are built for short periods of high stress, such as running away from or 
killing a bear. When we have long periods of continuous stress, our bodies 
are negatively affected.
    Note: I use the term "client" below, but it can be anyone, such as slow 
drivers, reviewers, tech support, etc.
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Tips for appraisers 
    Most of our business stress is from:
• Too fast a turn around.
• Too many annoying phone calls.
• Unable to get the information we need.
• Stupid requests that take up time. 
• Excessive client requirements. 
    Most of our worst stress comes from interacting with our clients. Here 
are some triggers to watch out for:
• Accepting a fast turnaround without screening the property. Screening 
doesn't take much time using aerial maps and public records. 
• Don't ever, ever, ever call or email when you are upset. It just makes it 
worse. Wait until you have calmed down. 
• Imagine the underwriter, reviewer, etc., in a humorous situation, such as 
sitting at his desk and having a big leak in the ceiling getting him all wet. Or 
stepping on a big wad of gum on the sidewalk.
• Screen your calls. If an annoying client leaves a message, return the call 
later when your irritation has subsided.  
• Get rid of bad clients with stupid stips and phone calls and excessive 
requirements. Take them off your approved client list. Then you will have 
time and motivation to find a better client. 
• To avoid speaking directly with a person, call after hours and leave a 
message on voicemail when they have left the office. 
•The next time you're shopping and see a massage place, get ahead and 
shoulders massage to remind you of how it feels to be relaxed. This is my 
favorite as my shoulders are where my stress lodges in my body. 

Time management can help so you're not stressed and  overwhelmed 
with appraisals
    Good time management is a skill that can be learned. I have written 
about it many times, especially now when everyone is very busy. 
    These articles are available FREE on the paid subscriber page
• Managing Multiple Appraisal Deadlines 3-21 issue
• Procrastination costs you time, money and more stress, which we don't 
need now! 2-21 issue
• Top 10 Appraiser Time Wasters And What to do About Them 1-21 issue
• Increase your productivity by managing your email 11-20 issue

Think positive - critical to stress reduction
    This is key to the success of your business and can be learned. I learned 
how to be more positive. It's not very difficult, but takes persistence.
    My article: Staying positive with unreasonable fees, excessive Scope 
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Creep from AMCs, etc. 2-18 issue

Become an optimist
    Maintaining a positive attitude is very important to being happily self-
employed. Anticipate finding new clients with fewer hassles.
    Avoid pessimistic people. Listen to motivational recordings or read a 
book on it. They help. Take charge of your business. Don't let it run you. 
    Athletic competitors have been successfully using visualization 
techniques for years. A figure skater visualizes completing a perfect triple 
axel, then does it at a major competition. A downhill racer who has difficulty 
starting well while at the starting gate visualizes herself making a perfect 
start. It does work. 
    Becoming an optimist may take some practice and re-thinking. 
    For example, if you're calling on a past-due account, you could have one 
of the following attitudes before calling:
1. They'll never pay. I'll probably have to take them to small claims court. 
(Pessimist)
2. Why haven't I been paid? I'll call and find out why. Maybe they lost the 
invoice. I'll call them and find out how to get it resolved. (Optimist)
    To change your attitude, look for evidence that a more positive position 
is reasonable. For example, if you think your clients are deadbeats, ask 
yourself if all of them never pay. Take a positive reality check. Instead of 
focusing on non-payers, focus on how to motivate those clients to pay 
faster. 
    Another example: Jane Jones and Andrea Ardus have meetings with a 
local bank they've been trying to get appraisal assignments from for several 
years.
1. Jane Jones drives to the meeting thinking: "They probably want to use 
one of the local "good old boys".(Pessimist)
2. Andrea Ardus, on the way to the meeting, is thinking: "I've been waiting 
for this opportunity for a long time. We can do really good quality appraisal 
work for them and help them avoid any appraisal problems." (Optimist)
    To take a positive reality check, ask yourself if any local banks have ever 
hired someone not in the "good old boy" club. Instead of focusing on not 
having a chance of being hired, focus on what you can offer the client so 
they will hire you.

Handling conversations with borrowers, underwriters , etc.
    Ask them what the problem is. Let the person talk. Ask how you can both 
resolve the situation. 
    Use humor. Image the person in a clown suit. Smiling does work to 
make you feel positive.
    Two excellent recent articles:
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The Angry Property Owner - What to Do? 10-21 issue
How to Handle Angry Borrowers and Agents This issue

More ideas
    Write a "mean" email but don't mail it. This often works for me. I do this 
regularly and almost always delete the email. Waiting at least a few hours 
before sending any emails is a good idea. But, waiting until the next day is 
often best, as you may delete the email or revise it. When you sleep, your 
brain rearranges and correlates data, giving you a different perspective. 
    People having the same problems as you can understand it much better 
than others. Another appraiser is good. Spouses and family often don't 
want to hear about it repeatedly and don't have experience with your 
problems. 
    Exercise is good for deflating anger and irritation. Or, you can throw 
wadded-up paper at a picture on the wall in your office. Maybe a picture 
you imagine to be the other person or their company logo.
    Get professional help. One hour with a psychologist changed my life 
many years ago. I learned simple relaxation techniques I still use today. 
    Exercise programs such as tai chi can help you relax. They are low 
impact. Classes are offered in many places, including  online. I exercise 
every morning for an hour: weights, stretching, squats, steps, etc. I listen to 
podcasts, which I like. I wouldn't say I like exercising much. 
    Stress relief toys, such as stress balls, are cheap and highly effective 
stress relievers. Keep one in your desk, glove compartment of your car, 
briefcase, etc. Take it out and squeeze it whenever you start to feel stress 
building. Over time the continued stimulation of the acupressure points in 
the hands will have far-reaching benefits throughout the body.
    Stuck in traffic? Use it as an opportunity. That's when I listen to my 
business and science podcasts. Or listen to a relaxation recording. 
    Getaway physically. This is very important if you work at home. Close 
the office door. Move your office to the basement or garage. Take a walk. I 
tried having a home office, but it was too stressful. 
    Most appraisers are self-employed. Think about the stress at jobs in your 
past when you worked for someone else. You control what you do. 

Self-affirmation
    This may seem strange, but it does work. Say to yourself:
•I am a good appraiser. I can get the clients I want.
• I can survive the AMC hassles.
- Be willing to compromise. When you ask someone to change their 
behavior, be willing to do the same. If you both are willing to bend at least a 
little, you'll have a good chance of finding a happy middle ground.
• Be more assertive. Don't take a backseat in your own life. Deal with 
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problems head-on, doing your best to anticipate and prevent them.
• Look at the big picture. Take perspective of the stressful situation. Ask 
yourself how important it will be in the long run. Will it matter in a month? A 
year? Is it worth getting upset? If the answer is no, focus your time and 
energy elsewhere.
• Don't try to control the uncontrollable. Many things in life are beyond our 
control, particularly the behavior of other people. Rather than stressing out 
over them, focus on what you can control, such as the way you choose to 
react to problems.
• Look for the upside. As the saying goes, "What doesn't kill us makes us 
stronger." When facing significant challenges, try to look at them as 
opportunities for personal growth. If your own poor choices contributed to a 
stressful situation, reflect on them and learn from your mistakes. I learn 
more from my mistakes than from my successes. I am challenged by new 
mistakes. 
• Learn to forgive. Accept the fact that we live in an imperfect world and 
that people make mistakes. Let go of anger and resentments. Free yourself 
from negative energy by forgiving and moving on.
• Set aside relaxation time. Include rest and relaxation in your daily 
schedule. Don't allow other obligations to encroach. This is your time to 
take a break from all responsibilities and recharge your batteries.
• Connect with others. Spend time with positive people who enhance your 
life. A robust support system will buffer you from the negative effects of 
stress.
•  Do something you enjoy every day. Make time for leisure activities that 
bring you joy, whether stargazing, playing the piano, or walking.
• Keep your sense of humor. This includes the ability to laugh at yourself. 
The act of laughing helps your body fight stress.
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Handling stress varies widely
    How do you handle stress? What is stressful for you?
    What's stressful for you may be quite different from what's stressful to 
your best friend, your spouse, or the person next door. For example, some 
people:
• Enjoy speaking in public; others are terrified.
• Are more productive under deadline pressure; others are miserably tense.
• Are eager to help family and friends through difficult times; others find it 
very stressful.
• Feel comfortable complaining about bad service in a restaurant; others 
find it so difficult to complain that they prefer to suffer in silence.
• May feel that changes at work represent a welcome opportunity; others 
worry about whether they'll be able to cope.

How do you respond to stress?
• Foot on the gas - An angry or agitated stress response. You're heated, 
keyed up, overly emotional, and unable to sit still.
• Foot on the brake - A withdrawn or depressed stress response. You shut 
down, space out, and show very little energy or emotion.
• Foot on both - A tense and frozen stress response. You "freeze" under 
pressure and can't do anything. You look paralyzed, but under the surface, 
you're extremely agitated.

Lack of control
    Lack of control is a major stress factor. You control who and what you do 
as an appraiser. Who has the most stress at AMCs? Not the CEO. On the 
bottom of the pile, with the least control are those who call for updates and 
have appraisers screaming at them. Or underwriters who don't understand 
appraisals at all because they have had little or no appraisal training and 
thus have difficulty communicating with appraisers. 
    You may feel like the stress in your life is out of your control, but you can 
always control how you respond. Managing stress is all about taking 
charge of your thoughts, emotions, schedule, environment, and how you 
deal with problems. 
    Stress management involves: 
• changing the stressful situation when you can. 
• changing your reaction when you can't., 
• taking care of yourself.
• and making time for rest and relaxation.
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Where to get more information
    There are many books, videos, and audio recordings available on stress 
reduction and relaxation. Check with your local library or www.amazon.com

=========================================================
=

I Think Something is Missing, but I'm Not Sure. Why  and How To 
Explain the Omission of The Cost Approach, for Exam ple

By Tim Andersen, MAI

This is an amalgam of some questions that I've gotten. It's not a direct 
quote, but this is what some people have asked me. "I am really pissed off. 
I've been appraising for over 20 years, and I have never had a reviewer 
criticize me for leaving out a useless approach before. Recently, a reviewer 
called one of my appraisals non-USPAP compliant because I left out the 
income approach. How stupid is that? You don't do an income approach on 
houses." 
     "I wrote back saying my peers would not use the income approach on a 
single-family house. So why should I?” 

The reviewer responded by saying, "It was a USPAP requirement to 
use all three approaches, even if one or two of them were really not 
applicable.” 

Where does USPAP say that? How can I respond to this idiot? I 
need some help.
    There are a bunch of questions here. So let's take them all on. Nowhere 
in USPAP's definition of appraisal review is there a requirement to throw 
under the bus the appraiser whose report is under review. 
    For some profoundly inane reason, many reviewers have assumed the 
stance that their job is to humiliate the appraiser as deeply as possible and 
as often as possible. 
    To vilify appraisers is likely an attempt to justify the reviewer's existence. 

What is an appraisal review?
    By definition, an appraisal review is "the act or process of developing an 
opinion about the quality of another appraiser's work that was prepared as 
part of an appraisal assignment of, or pertaining to, an opinion about the 
quality of another appraiser's work." 
    While the reviewer has the ethical responsibility to develop an opinion of 
the quality of another appraiser's work: 
• Does it or does it not correspond to USPAP. 
• Does it or does it not comply with standard appraisal protocols and 
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practices, etc. 
    That responsibility does not include throwing the appraiser under the 
bus, humiliating the appraiser, or criticizing the appraiser personally. 
Indeed, the original purpose of a review was to strengthen the appraisal 
into USPAP compliance. 
    That noble intention of strengthening the appraisal into USPAP 
compliance has long since given way to the gotcha mindset of too many 
reviewers for AMCs and lenders. 
    USPAP does not require the appraiser to use all three approaches to 
value in every appraisal and then comment on them in every report. It 
never has, and it never will. 
    It is not logical to conclude that, for example, a vacant site needs the 
analyses inherent in the cost approach. 
    However, when an appraiser omits an otherwise applicable approach 
from an appraisal, that is part of the appraiser's scope of work.

What does USPAP Scope of Work say?
    Standard Rule 2-2(a)(8) makes it clear that the appraiser must 
"summarize the scope of work used to develop the appraisal." 
    Consider the comment to Standard Rule 2-2(a)(9): "Summarizing the 
scope of work includes disclosure of research and analyses performed and 
might also include disclosure of research and analyses not performed." 

USPAP FAQ 313: Do you need to explain what wasn't d one?
    FAQ 312 raises the question, "Does the report need to explain what 
wasn't done in an assignment?" 
    Here's the Appraisal Foundation's answer: "Possibly. In addition to the 
disclosure of research and analyses performed, disclosure of research and 
analyses not performed might be needed to allow intended users of the 
report to understand your scope of work. The report must explain why the 
cost approach, sales comparison approach, or income approach was not 
developed. It may also be necessary to disclose other research and 
analysis not performed."
    Further, FAQ 313 raises the question and context of "what must be 
explained" when an appraiser omits an approach from a report. 
    For example, if the appraiser did not develop the cost approach, is it 
sufficient merely to state the appraiser considered the approach, but did 
not develop it? 
    Here is the Appraisal Foundation's response: "Simply stating that an 
approach was not developed does not meet the USPAP requirement to 
explain why it was not developed." Continuing the quote, "stating that an 
opinion was not necessary without providing some basis for that opinion 
also fails to meet the definition of explain. The report must explain why an 
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excluded approach is not necessary for credible assignment results." 
    Continuing the quote, "The USPAP requirement to include an 
explanation for the exclusion of an approach to value from the analysis is 
necessary to provide the client and other intended users with insight into 
the appraiser's decision as to why the analysis was not performed."

What does "explained" mean?
    The term "explained" is not defined in USPAP and therefore has no 
specific meaning in an appraisal context outside of its common use. One 
source, the Merriam-Webster Dictionary, defines to explain as "to give the 
reason for or cause of." 
    So the appraiser's statement, "The cost approach was considered but 
not used," in addition to being lousy grammar in syntax, it's also an 
insufficient explanation of an inadequate justification for that omission. 
     Further, suppose the appraiser was to include this mere statement in an 
appraisal report. In that case, it is possible a State Board could interpret it 
as belonging in a restricted appraisal report since it contains no supporting 
explanation. 
    Appraisal reports should contain summaries of who, what, where, why, 
and how, not merely statements.  
   Appraisers whose reports have merely statements that he or she did or 
did not do something are those who come to the attention of State 
Appraisal Boards. Appraisers want to avoid coming to the attention of the 
State Board since therein lies sanctions. So what to do?

Example: Omit cost approach 
    If the appraiser wants to omit the cost approach, consider this language 
assuming all of the stuff I'm about to say is applicable. 
    "The appraisal report omits the cost approach. After careful analysis of 
the subject and the comparables, the appraiser concluded its omission 
would not degrade the quality of the value opinion. 
    A better answer: After careful analysis of the subject and the 
comparables, the appraiser concluded its omission would not degrade the 
quality of the value opinion for at least the following reasons:
• One, there were sufficient sales comparables competitive with the 
subject. Therefore, the appraiser was able to draw a reliable value 
conclusion without using the protocols of the cost approach. 
• Two, given both the subject's chronological age and its effective age, 
calculation of accrued depreciation would be at best a rough estimate, 
which would shed little if any more light on the subject's market value over 
and above the conclusions from the sales comparison approach. 
• Three, given the subject's highest and best use analysis in  this report, it 
was possible to determine the highest and best use solely based on 
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comparable sales and listings data included in the report. 
• Four, since the subject improvements already exist, it was not necessary 
to use the protocols of the cost approach to measure highest and best use 
as if the subject were vacant and available to be put to its highest and best 
use. 
• Five, since there is no evidence of the market purchasing properties in the 
area to raze the improvements, and then develop the now vacant site to its 
highest and best use, measuring the financial feasibility of such an action 
was not necessary to form a credible value conclusion of the subject's 
current market value.
    This language complies with the spirit of FAQ 312 because it explains 
why, in this particular case, the cost approach is not necessary for credible 
assignment results. 
    This language gives a reason for the omission. It does not merely state 
that the appraiser omitted the approach while failing to explain why the 
appraiser omitted it. 
    This explanation provides the client and/or the intended users with 
insight as to the appraiser's decision not to perform this analysis. 
    From a cogent (authoritative) explanation, this insight is the center of 
USPAP's requirement to explain why the appraiser omitted something 
rather than merely stating that the appraiser omitted something.

Why and how to explain that something was omitted
    That the appraiser omitted something is usually obvious. Why the 
appraiser chose to omit it merits an insightful explanation. 
    For reasons unfathomable, some clients and/or reviewers want too much 
information. Because of Scope Creep, they want the appraisal to include 
useless folderol (nonsense). This is too much. They think the typical 
residential real estate appraisal report should approach the length and heft 
the first edition of Tolstoy's War and Peace. 
    Yet, they do not want to pay for something complete, much less read it. 
Nevertheless, the appraiser has an ethical responsibility to make sure the 
client understands the ins and outs of at least three appraisal areas:
- First, what the appraiser did to arrive at a credible value opinion. 
- Second, what the appraiser did not do to arrive at that value opinion. 
- Third, why the appraiser did or did not do something on the road to 
forming that credible value opinion. 
    Appraisers prevent such reviewer comments by providing the reviewer 
with an insightful explanation of why he or she chose to omit something. 
    Can responding to such comments after the appraiser has already 
submitted the appraisal report be a major inconvenience in the appraiser's 
otherwise full and busy day? Yes. 
    Should the appraiser have included this insightful explanation in the first 
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place, thus avoiding this inconvenience? Yes.

So what's the takeaway here?
    If an appraiser is going to omit something from the analysis of a 
property, in other words, somehow limit the appraisal assignment's scope 
of work, USPAP is okay with that. The scope of work in any assignment is 
entirely up to the appraiser. 
    However, it is also the appraiser's ethical responsibility to explain why he 
or she chose to engage in that omission. To omit that explanation or to 
leave that explanation unclear is a violation of Standards Rule 1-2(a) and 
(b), in that such an act of omission is misleading. Appraisers are wise to 
avoid such omissions.
    In summary, omitting an approach from the protocols necessary to 
develop a credible value opinion is, in and of itself, not a USPAP violation. 
    Instead, the violation comes when the appraisers omit an otherwise 
required appraisal development protocol, but fail to explain why they chose 
to omit it. 
    Such an omission is a potential USPAP violation since the appraisal 
report may be misleading without that explanation. 
    Again, in and of itself, this is likely a violation of Standards Rule 2-1(a). 
There are times, frankly, when USPAP is just not clear. That's why I'm 
here.

About this article
    This article is from a transcript of "I Think Something is Missing, but I'm 
Not Sure," published in December 2019. I reformatted the transcript into 
sections, included a few synonyms, and made a few edits to make it "flow" 
better for reading instead of listening. 
    Tim prepares for each podcast, including any necessary USPAP 
research, and uses an outline. It is more "formal" than other appraisal 
podcasts. 
    To subscribe to Tim's podcasts, search for The Appraisers Advocate in 
your smartphone podcast search or search online for the podcast name. 
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How to handle angry borrowers and agents:  Ask, Lis ten, 
Repeat, Relate
      
By Dustin Harris

Editor's Comments: Last month's issue had articles by Bryan Knowlton and 
Claudia Gaglione, Esq. on how to handle angry callers. 
    Appraisers often have customer service issues because we cannot talk 
about value without written permission from our clients. What do you do? 
The problem is important, but 
seldom, if ever, is a topic in appraisal classes. 
    This article explains a method for handling angry callers: Ask, Listen, 
Repeat, Relate. There are many similar techniques with different terms in 
customer service. 

Dustin's method may seem awkward or strange, but works well for 
appraisers.   
    Consider practicing the techniques below with a friend, spouse, etc. Be 
sure to record, and listen to, your conversations. This can really help!

You return the call from the angry borrower or agent. Inevitably they ask 
questions about things you can't talk about. You constantly remind them 
that they just went somewhere you can't go. We were doing great, and all 
of a sudden, you just went off a cliff. There is another way to handle the 
problem. 
    Someone calls, and they're upset about the value. But you know you 
can't really talk to them about value. What do you do? We've all dealt with 
this. Can you talk to them? Yes. 
    The problem is that you can only talk to them about certain things. When 
you're doing lending work, you can have some disagreements when you're 
dealing with a caller. 
    Your client is typically the lending institution. Without permission from the 
client, you can't talk about value-related issues.
    I think that we sometimes simply say, "No, I can't talk to you; you're not 
my client." That's not necessarily correct.
    For example, someone calls you who thinks you mismeasured their 
home. They believe that they have 150 square feet more than what you put 
on the report. Can you talk to that individual? Yes, you can. You can go 
through the process of explaining how you measure and the standards that 
you use and what you used, etc. If there's a typo or a mistake, you can talk 
to that individual.
    But, a lot of times, you go from talking about square footage to talking 
about value. The jump that has been made. You've all been there.   

19



    "Well, Dustin, I think that you mismeasured my home. I think it's actually 
200 square feet more than what you've put. About that attic space, I don't 
care if you can stand up in it. It's worth XX amount."  
    Nine times out of 10 those types of discussions (I'm going to call them 
discussions) often lead to questions about the value, and then where are 
you?

Value-related questions
    Why did you use this comp? Why did you use that comp? Why did you 
make this adjustment? Why'd you come in so low? The last appraiser four 
months ago came in 10% higher than you. Why did you come in so much 
lower? Has the market really changed? 

You've all had these discussions. And most of the time, they lead to 
conversations about value.
    All these questions come up because they're upset. They're upset, 
angry, and grasping at straws. They didn't get their loan. 
    Even if they did get their loan, they're offended that their castle is not the 
castle they thought it. They're angry.

What I did in the past
    I have handled these things differently over the years. Before 2008 and 
HVCC, I was more open to having discussions if a realtor, agent, borrower, 
or loan officer called. Things were a different then.  I would do my best to 
talk to them. 
    But I woke up one day, and said, "Dustin, what are you doing? Every 
time you have a conversation like this, it leads to a place you don't want to 
be. And if your goal is good customer service, then maybe you shouldn't 
talk to them at all." 
    "You're constantly reminding them, oh, you just went somewhere I 
couldn't go. Then it looks like you're rude, stubborn, and not a very good 
customer service rep." 
    I went through a period when I wouldn't even take those calls at all. I just 
wouldn't take them. That leads to its own set of problems.
    Then you start getting Google reviews. "But this individual won't even 
take my calls, and what a jerk. This appraiser thinks he's the king of the 
world, and he appraised my property low, and he won't even take my calls. 
He won't even talk to me. What kind of customer service is that?" 
    Of course, the general public doesn't understand that there's a reason 
I'm not taking the call.

What I do now
    I've changed to a different philosophy. We take things on a case-by-case 
basis and try to read between the lines. 
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    When they call the office, I have a gatekeeper. I don't answer my own 
phones. I think that's key, by the way. If you're not doing that, change your 
world to get someone to answer your phones for you. I've helped hundreds 
of appraisers get to that point.
    In my business, we take it on a case-by-case basis. If it looks like it 
might be a problem or escalate, I may take the call. 

Everyone is a customer
    To continue serving, and I intentionally use that word, the individual may 
not necessarily be my customer. Some of you are probably yelling and 
saying, "Dustin, they're not your customer; it's not customer service." 

But, everybody is our customer. They are because we are part of this 
world that we call social media. When you do work for anyone, they can do 
an online review. I wish that were different, but that's just the way it is.
    When I talk about customer service, I'm talking about your ratings and 
persona in the marketplace. 

Ask, Listen, Repeat, Relate: my method for handling  the angry callers 
    Here's the formula that I learned from a mentor of mine when dealing 
with emotional, angry individuals: ask, listen, repeat, relate. 

I had to remind myself to use it when I first started changing my 
method for dealing with angry callers.

Step 1 Ask what they want
    Do they really want someone to solve the problem, or do they just need 
a listening ear. With appraising, they want to have you solve the problem 
and are not just looking for a listening ear. 
    I've had situations where we've talked through it, and they're okay. I feel 
better. Maybe they don't use those words, but it's very obvious from the 
tone, that the feeling in the conversation, has changed dramatically.     
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Step 2: Listen 
    I listen and hear what they have to say. I let them get it all out before I 
answer because they typically call up with high emotions. 
    They're angry, and they're going to take it out on you. I just listen. I just 
say, "Hey, what can I help you with?" And I let them get it all out. 
    Whether they want you to solve it or not, you still listen. Listen, listen, 
listen. It doesn't mean you interrupt them, jump all over them, or correct 
them. You don't start solving the problem. You also say, is there anything 
else? 
    Trust me, this works. I used it the other day with an individual who was 
very upset at my value. 
    I just kept saying, is there anything else? Is there anything else? And I 
know it sounds like you're a broken record, and condescending, but it's not. 
    Is there anything else I can help you with? Are there any other concerns 
you have with the appraisal? Even if they ask about value, let them ask 
about value. Why did you use these comps? It's a great question. Is there 
anything else? Get it all out. 

Step 3: Repeat exactly what they said
    This is called parroting. You repeat back. Use the exact words that they 
said to you. I am very upset that you came in so low on my appraisal. Do 
not change it and say, "So you're really angry that I came in so low on your 
appraisal?" 
    To you and me, it sounds like the same word. It's just a synonym. 
Upset/angry. But, people use words for a reason. When you repeat their 
words back, it helps them understand that you understand and that you're 
listening.  
    They say: "I'm very upset that you came in so low on my appraisal." You 
say, "Okay, so I can tell you're really angry at--" No. That changed the 
whole dynamic because now their mind is going to, "Wait a second. He 
used the word angry." And this all happens subconsciously, by the way. 
"But he used the word angry. I used the word upset. Is this guy even 
listening to me?"
    This method is proven science! So use the same word. "I understand 
that you're upset." In other words, it's not even a question. 

What I am talking about is saying, for example: Hey, I understand 
that you're upset. I would be too.

Step 4: Relate to them
    If I were in your shoes, I would be upset and angry too. But I can 
promise you that there is an answer to all of these questions. I want to help 
you get to that answer. 
    Notice I haven't even answered their question yet. I asked, do you want 
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me to solve the problem or listen to you. You may not want to do that with 
this situation because it's pretty obvious why they're calling. But you may 
anyway. 
    Do you want me to help you solve this problem? "Well, yes, hell yes, I 
do." Okay. Tell me all of the problems. Let's just get them all out.
    You measured it wrong. You chose the wrong comp and made bad 
adjustments. You did... Is there anything else? 
    Keep repeating: Is there anything else? You keep doing that until they 
are exhausted.    
    If we can solve those problems, that's it. So you are upset at the value 
because of da, da, da. You're repeating back.
    So you are upset because you believe that I marked that you had 2.1 
baths and not two and a half baths? Is there anything else? I didn't answer 
the question. I could have. Just keep repeating: Is there anything else? You 
keep going over and over, and you keep repeating back what they're 
saying.
    I would be upset too. This is how you relate. Hey, I can see why you feel 
that way. I can see why it looks that way. So you're reading that it's 2.1 
baths. 
    When people are emotional, they don't necessarily want you to get to the 
point. They want to be heard. They want to understand that you are 
listening and are trying to help them. 
    I have not broken any rules at this point. I've not talked about value, 
adjustments, or my comp selection. I'm simply repeating back what they 
said to me. And I'm relating. Hey, if I were in your position, I would be upset 
too. I can see why that looks that way to you. I promise there are answers 
to all of these questions. However, I'm a little bit hamstrung, and I want to 
help you out. But here's what I'm running into: getting the lender's 
permission to speak with you.

You and the angry caller work together to try to ge t written 
permission from the bank 
    Even though you paid for the appraisal because the bank is the client, 
I've got to obtain written permission from them to answer all these 
questions. I can't wait to answer all these questions because there are 
great answers to all of them. 
    Here's what I want to do. I think we'll probably find success if we go 
about this from two different angles. 

Here's what I want you to do: Contact your loan officer and say, 
"Hey, I want to talk to the appraiser, and the appraiser wants to talk to me 
and wants to answer these questions, but we need written permission from 
the client. Can you get that for us?" And I will do the same thing on my 
side.  
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Notice that I'm helping, that I'm getting on their side of the table. 
Hopefully, both of us pushing from either side will work. 

In other words, this is out of my hands. I can't answer your questions 
until I have written permission from the client, but let's work together to get 
that permission. 
    I'm on your side. I would be upset too. I can't believe all these things that 
have come up. I can't wait to answer them for you. 
    We'll push that client to allow us to talk to one another. And then we 
work together.

Step 5: Rinse and repeat
    Ask, listen, repeat, relate, and then, step number five, rinse and repeat. 
    You keep going over and over and over until they are satisfied. Notice, I 
didn't answer any of their questions. Notice I didn't talk about value. 
    I simply said there are answers to the questions. I want to help you, but 
we need permission from the client to do so and so let's work together to 
get that permission. 
    I can say probably 50% of the time, the client says no. It doesn't matter if 
the customer and I disagree. But at that point, I'm not the bad guy. I want to 
help. I am still a little bit "bad" because they're still upset about me. But the 
bottom line for the customer is: hey, this guy wanted to help, and the client 
wouldn't let him. So there's a process that you go through. 

Not always a step one to four process 
    These are not a step one, step two, step three, step four in that order. 
You can continually use these as you work through them. This method 
works not just for angry borrowers and angry agents. It works for anyone 
who is emotionally upset and needs to vent and is a great tool.
    Remembering to do it can be difficult when first starting. The more skilled 
I got at it, the better it was. It's like learning a new language. The more you 
use it, the better you get. 
    
Record your phone calls
    I record all of my phone calls in my office, incoming and outgoing.  
Conversations like the one above would go into the work file, so there's 
never he said and she said. Or they did talk about value when I called on 
such and such a date. I've got the recording.

Editor’s Comment about this article
    I started with a professional transcription of Dustin's October 2018 
podcast. I removed the ads, formatted it into sections and paragraphs to 
make it easier to read, and made it more "formal," with fewer 
conversational. 
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Maybe the next time you call customer service, you will recognize 
using these types of techniques on you!

About the author
Dustin Harris is a successful, self-employed, residential real estate 

appraiser. He has been appraising for nearly two decades. He is the owner 
and President of Appraisal Precision and Consulting Group, Inc., and is a 
popular author, speaker and consultant. 

His free podcast can be listened to on iTunes and Stitcher. He and 
his wife reside in Idaho with their four children. He loves playing in the 
outdoors and watching movies indoors.

Dustin’s appraiser coaching business
I also own and operate The Appraiser Coach where I personally 

advise and mentor other appraisers, helping them to run successful 
appraisal companies and increase their net worth. 
    I have a coach. I have a current mentor that I'm meeting with every 
couple of weeks who is great, and I hope you also have a coach. Whether 
that be me or someone else, every business owner needs a coach. 

I meet on a regular basis with appraisers across the country. We do 
a zoom meeting. We meet in person on occasion, but usually, it's over the 
computer where I see you, you see me, we talk, and you tell me where you 
want to go. 
    If you're interested in mentoring one-on-one with me or in a group, I 
encourage you to reach out to my assistant. Her email address is 
theassistant@theappraisercoach.com.
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Limiting Conditions and Assumptions (Humor)
By Deane Wilson, ASA

The person or persons writing this assumes that they have no idea 
who they are, why they wrote it, and what it means.

The person or persons writing this is only liable for the amount of 
their fee for writing this.

The person or persons writing this has no idea about anything 
structural and, further, can’t even make sawdust.

The person or persons writing this assumes no responsibility for 
anything environmental and, in fact, the person writing this has never 
driven a car.

The person or persons writing this assumes no responsibility for 
anything legal in character, and swears that they never inhaled, or does the 
writer render any opinion as to title, which is assumed to be marketable. 

All existing liens, encumbrances, assessments and any other 
money owed by the writer have been disregarded, and the text is written as 
though free and clear, even though the writer knows better.

Unless you told the writer, it is assumed that there is nothing wrong 
with this writing, or whether the writing encroaches on any other writings.

Any exhibits used by the writer are included to assist the reader in 
visualizing the idea of what is written, but the writer is not an artist and 
assumes no responsibility in connection with such artsy craftsy stuff.

The writer may not be required to give testimony or to appear in 
court by reason of this writing, or at least until the writer is released from 
jail.

The writer has no present or contemplated future interest in this 
writing, unless it means the writer can make money.

The writer assumes that all the information written in this writing is 
from reliable sources, and it is assumed that the information is information 
and not misinformation.

Reprinted with permission.
     
    

MBA Loan Volume Application Index – 1/16 to 10/21
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